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Fair Work Act 2009  

s.216AA - Application by an employer for approval of a variation of a supported bargaining 

agreement to add employer and employees 

Calmly Intentional 2020 Pty Ltd trading as Happy Faces Childcare and 

Kindergarten and Others 
(B2025/882, B2025/904, B2025/914, B2025/949, B2025/951, B2025/961, B2025/965, 

B2025/966, B2025/975, B2025/976, B2025/977, B2025/979, B2025/980, B2025/981, 

B2025/982, B2025/983, B2025/984, B2025/985, B2025/986, B2025/987, B2025/989, 

B2025/990, B2025/991, B2025/992, B2025/993, B2025/994, B2025/995, B2025/996, 

B2025/997, B2025/998, B2025/999, B2025/1000, B2025/1002, B2025/1003, B2025/1004, 

B2025/1005, B2025/1006, B2025/1007, B2025/1009, B2025/1010, B2025/1011, 

B2025/1012, B2025/1013, B2025/1014, B2025/1015, B2025/1016, B2025/1017, 

B2025/1018, B2025/1019, B2025/1020, B2025/1021, B2025/1022, B2025/1023, 

B2025/1024, B2025/1025, B2025/1026, B2025/1028, B2025/1029, B2025/1030, 

B2025/1031, B2025/1032, B2025/1033, B2025/1035, B2025/1036, B2025/1037, 

B2025/1038, B2025/1039, B2025/1040, B2025/1041, B2025/1042, B2025/1043, 

B2025/1044, B2025/1045, B2025/1046, B2025/1048, B2025/1054, B2025/1056, 

B2025/1057, B2025/1058, B2025/1060, B2025/1061, B2025/1072, B2025/1076, 

B2025/1080) 

Early Childhood Education and Care Multi-Employer Agreement 2024-2026 
 

Children's services 

DEPUTY PRESIDENT HAMPTON ADELAIDE, 8 JULY 2025 

Applications for variation of the Early Childhood Education and Care Multi-Employer 
Agreement 2024-2026 

 

[1] This matter concerns 84 applications for the approval of variations to the Early 

Childhood Education and Care Multi-Employer Agreement 2024-2026 (ECEC Agreement) to 

add the respective employers, and their relevant employees, to its coverage. The details of each 

application, the relevant employers (applicant employers) and associated matter numbers are 

set out at Annexure A to this decision.  

 

[2] The applications have been made under s.216AA of the Fair Work Act 2009 (FW Act). 

 

[3] The applicant employers are all engaged in the early childhood education and care 

(ECEC) sector. A similar batch of s.216AA applications concerning the ECEC Agreement was 

determined by the Commission as presently constituted in January 2025 with the decision1 
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(January 2025 variations decision) approving some 33 variations. Further, a secondary 

decision2 (March 2025 variations decision) was published on 18 March 2025 approving 136 

variations. Other decisions have now followed. 

 

[4] I have now considered and determined these applications together for convenience. 

However, each has been assessed on its own merits having regard to the relevant supporting 

evidence and materials. 

 

[5] Each applicant employer has brought the application on the basis that a variation has 

been agreed with their relevant employees to include them in the coverage of the ECEC 

Agreement. The applications are supported by the United Workers’ Union (UWU) and the 

Independent Education Union of Australia (IEU), either of which have also countersigned 

many of the variations, and no concerns with any of the applications have been raised by the 

Australian Education Union.3 

 

[6] To the extent that the applications as originally made contained minor errors or 

omissions, I have waived the irregularities. Where this involved an issue with the variation 

itself, such as the variations not being signed as required or an incorrect entity reference, I have 

given leave under s.586(a) of the FW Act to amend the applications to substitute the corrected 

documents. In some cases, I have also sought clarifying or confirming documentation or 

information to assist with the assessment of the relevant approval requirements.  

 

[7] Under the FW Act, the variations have no effect unless approved by the Commission,4 

and these applications seek that approval. In all of the circumstances I have dealt with these 

matters without holding a hearing. 

 

[8] The scheme of the FW Act, and its provisions relevant to these matters, were all 

comprehensively set out and discussed in the January 2025 variations decision and the March 

2025 variations decision. I need not repeat that here; however, what follows should be read in 

conjunction with these earlier decisions. See also the National Practice Leader’s Statement 

concerning applications of this kind I issued on 30 April 2025.5 

 

[9] Having considered the applications, I have determined to approve each of the variations 

that are now set out in this decision. That approval and my reasons for doing so, including 

briefly confirming my satisfaction with the various relevant statutory requirements and 

considerations, are set out below. 

 

The making of the variations – s.216A, s.216AAA and s.216AB(1)(b) 
 

[10] Each of the applicant employers in this matter have agreed to a joint variation with their 

affected employees. The employees have approved the variations by a majority or unanimous 

vote in each case, via a proper ballot or vote of employees. In most cases the ballots were 

conducted by an independent ballot agent. In other applications, less formal voting 

arrangements were applied; however, in each case I am ultimately satisfied that proper 

processes were utilised.  

 

[11] The FW Act also requires that before an employer requests the employees to approve 

the proposed variation, it must take all reasonable steps to ensure that the terms of the agreement 
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as proposed to be varied, and the effect of those terms, are explained to the affected employees 

and that the explanation is provided in an appropriate manner taking into account the 

circumstances and needs of the employees.6 The FW Act also provides some examples of the 

kinds of employees whose circumstances and needs are to be taken into account.7 

 

[12] The material provided with each of the applications supports a finding that these 

requirements have been met. The measures undertaken included the provision of 

comprehensive and accurate written explanations of the effect of the variation; and access to all 

relevant documents (including the ECEC Agreement, the relevant safety net modern awards 

and information about the Early Childhood Education and Care Worker Retention Payment 

(EWRP)), in most cases both in hard copy and via electronic links. In those limited cases where 

significant additional measures were required (such as language), the associated declarations 

confirm that appropriate steps have been taken. 

 

[13] I observe that in some limited cases an earlier version of the ECEC Agreement (without 

the impact of the relevant variations decision) was provided to the employees as part of the 

information. For reasons set out in the earlier decisions, I do not consider that this has materially 

impacted upon compliance with these requirements given the nature of the ECEC Agreement, 

the details of the other explanations and materials provided, and the nature of the variations 

being agreed.  

 

[14] The variation in each case has been made under the relevant terms of the FW Act.8  

 

The making of the applications – s.216AA 
 

[15] With one exception, the applications were made within 14 days after the variations were 

made. In the remaining matter, which were lodged well outside of that period, I have extended 

the period because I considered that it was fair to do so in accordance with s.216AA(3)(b) of 

the FW Act. In reaching that conclusion I have had regard to all of the circumstances including 

that a proper ballot of employees was conducted in accordance with the legislation, the vote in 

favour was overwhelming, the group of employees remains largely consistent, and a legitimate 

reason for the delay has been advanced associated with changes in management. Further, the 

UWU was involved in the process and has supported the application and the extension of time 

being granted.  

 

[16] Section 216AA(2)(b) requires that the application be accompanied by “a copy of the 

agreement as proposed to be varied.”. The applicant employers have ultimately provided a copy 

of the ECEC Agreement and the relevant variation, which is, in effect, an additional page 

confirming their addition to the coverage consistent with the schedule of employers within the 

Agreement – Part G. Accordingly, on any view, a copy of the agreement as proposed to be 

varied was provided with the applications. 

 

[17] The variations have been signed as required by the FW Act and Fair Work Regulations 

2009 (Regulations). In many applications, the UWU or the IEU has represented the employees 

and signed the variation on their behalf. In others, an identified employee representative, who 

would be covered by the ECEC Agreement if the variation is approved, has signed the variation 

consistent with regulation 2.10B of the Regulations.  
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[18] The applications (as amended where required) are all validly made. This meets the 

requirements of s.216AA of the FW Act. 

 

The other approval requirements – s.216AB 
 

Consistency with the supported bargaining authorisation requirements  

 

[19] The Commission must approve the variation if it is satisfied (amongst other 

requirements and exceptions) that it would have been required to make a supported bargaining 

authorisation under s.243 and s.243A of the FW Act. These requirements are modified by 

s.216AC to remove any reference to an authorisation application being made and to remove 

certain other considerations from s.243(1)(b).9 

 

[20] Without being definitive, this means in effect that the Commission must consider 

whether it is appropriate for the applicant employers and their affected employees to bargain 

together with (join) the existing covered employers and their relevant employees, by being 

added to the agreement made by them, having regard to: 

 

• The prevailing pay and conditions within the relevant industry or sector (including 

whether low rates of pay prevail in the industry or sector) – s.243(1)(b)(i); 

 

• Whether the employers have clearly identifiable common interests – s.243(1)(b)(ii); 

and 

 

• Any other matter considered appropriate – s.243(1)(b)(iv). 

 

[21] Further, the Commission must not approve a variation where an employer to be covered 

is already covered by a single-enterprise agreement that has not passed its nominal expiry date, 

unless it is satisfied that the employer’s main intention in making the agreement was to avoid 

being specified in a supported bargaining authorisation – ss.243A(1) and (3). 

 

[22] The evidence before the Commission is consistent with the notion that the circumstances 

of the applicant employers and their affected employees are harmonious with those found by 

the Full Bench in making the relevant authorisation. This includes the prevailing pay and 

conditions and the existence of relevant common interests. In that light, I will not in this 

decision set out detailed findings about these matters. Having considered all of the 

circumstances of each application, I was readily satisfied that s.216AB(1)(a) had been met in 

each case. 

 

[23] I also note that each of the applicant employers has confirmed to the Commission that 

they have already applied for, or will do so within a stated period, the EWRP grant funding 

from the Commonwealth Government. 10 

 

[24] There are no relevant single-enterprise agreements applying to the parties and this 

means that the restriction in s.243A(1) does not apply. 
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Has each variation been genuinely agreed to by the majority of affected employees in 

accordance with s.216AB(1)(b) and s.216AD of the FW Act? 

 

[25] As cited earlier, each of the variations have been approved by a majority of valid votes 

cast by the affected employees at each employer. This meets the requirements of s.216AB(1)(b). 

 

[26] Section 216AD provides, in effect, that the Commission must apply the terms of s.188 

with the stated modifications in its assessment as to whether each variation has been genuinely 

agreed. In applying these requirements, I have adopted an approach that is consistent with that 

taken in the earlier decisions of the Commission.11  

 

[27] In all of these matters, I have found that the variation in each case has been genuinely 

agreed. Accordingly, I am also satisfied that the requirements of s.216AB(1)(c) of the FW Act 

have been met. 

 

General building and construction work 

 

[28] Section 216AB(2) of the FW Act prevents a variation of this kind being approved if it 

were to cover employees in the general building and construction industry. The variations 

include only employees of a kind who are already covered by the ECEC Agreement and its 

facilitating authorisation. The Full Bench in making the authorisation has found12 that it does 

not cover employees in the general building and construction industry. I agree and adopt that 

finding here. 

 

Any existing single interest authorisation 

 

[29] Section 216AB(3) of the FW Act prevents a variation of this kind being approved if the 

employer concerned is already specified in a single interest employer authorisation. 

 

[30] This does not apply to any of the applicant employers. 

 

[31] These findings collectively meet the requirements of s.216AB of the FW Act. 

 

Other considerations – s.216AE 
 

[32] Section 216AE of the FW Act provides a (further) discretionary basis to refuse the 

approval of a variation of this kind. This applies where the Commission considers that 

compliance with the terms of the agreement may result in a person: 

 

• committing an offence against a law of the Commonwealth; or 

 

• being liable to pay a pecuniary penalty in relation to a contravention of such a law. 

 

[33] The variation in each case is to join an existing approved enterprise agreement following 

a process consistent with the terms of the FW Act. There is no basis for any finding as 

contemplated by s.216AE in these matters. 
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Conclusions and approvals 
 

[34] Given my satisfaction with all of the relevant requirements, and having assessed the 

related considerations, I was required to approve each of the variations. 

 

[35] The variations are approved and attached to this decision as Annexure B. 

 

[36] The Commission has a discretion under s.216AF of the FW Act to determine the date 

of effect of the variations. In the absence of contrary proposals, the variations in this matter will 

operate from today (8 July 2025). 

 

[37] In conclusion, I observe that with these approved variations, the ECEC Agreement now 

covers some 473 employers and approximately 45,000 employees. 

 

 
 

DEPUTY PRESIDENT 

 

Printed by authority of the Commonwealth Government Printer 

 

<PR788582> 
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ANNEXURE A 

 

Applicants and Matter Numbers 

Matter Number Business name Trading name 

B2025/882 Calmly Intentional 2020 Pty Ltd Happy Faces Childcare and 

Kindergarten 

B2025/904 Oz Education Gunnedah Pty Ltd Oz Education Gunnedah 

B2025/914 Oz Education Dallas Pty Ltd Oz Education Dallas 

B2025/949 Gad Group & Co. Pty Ltd Striving Stars Early Learning 

Centre 

B2025/951 Littlies Group Pty Ltd Rosemont Cottage Eco-Early 

Education and Care 

B2025/961 Craig Family Centre Inc. Craig Family Centre 

B2025/965 St Philips Kindergarten Association 

Incorporated 

SPK Early Learning Centre 

B2025/966 Morning Buds Pty Ltd Morning Buds Early Learning 

Centre 

B2025/975 Abbotsford Long Day Care Centre 

Inc 

 

B2025/976 Burnrade Investments Pty Ltd The Learning Space 

B2025/977 Brockman House Inc  

B2025/979 Beis Menachem Community Centre  

B2025/980 Australian Christian Early Education 

Ltd 

Hillsong Child Care Centre 

B2025/981 Creative Nook Early Learning 

Centre Pty Ltd 

Creative Nook Early Learning 

Centre 

B2025/982 Alpha Omega Education Pty Ltd Alpha Omega Early Education 

B2025/983 Cooloon Children's Centre Inc Cooloon Childrens Centre Inc 

B2025/984 Brilliant Stars Early Learning Center 

Pty Ltd 

Brilliant Stars ELC Pty Ltd 

B2025/985 The trustee for Whitton Family Trust The Secret Garden Preschool 

 

Caringbah South Preschool 

B2025/986 F & J Childcare Pty Ltd Grandma Rosie's 

B2025/987 The Trustee for the Gordon Family 

Trust 

Kylie Early Learning Centre 

B2025/989 Claremont Bright Beginnings Inc Claremont Park Kindergarten 

B2025/990 Deep Creek Child Care Centre Inc. Deep Creek Child Care Centre 

Inc 

B2025/991 Lambton Early Learning Centre Pty 

Ltd 

 

B2025/992 Pobblebonks ELC Pty Ltd  

B2025/993 D & J Usien Gum Tree Cottage Pre 

School 

Gum Tree Cottage Pre-School 

B2025/994 Kindley Holdings Pty Ltd Seeds Childcare and Early 

Learning Centres St James 
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B2025/995 Wentworth District Pre School 

Playcentre Inc 

Wentworth District Pre School 

Play Centre Inc 

B2025/996 Yungaburra Community 

Kindergarten Association Inc. 

Yungaburra Community 

Kindergarten Association Inc 

B2025/997 Khanz Group Pty Ltd ILM Early Learning Centre 

B2025/998 Dulwich Hill Pre-School Pty. Ltd. Dulwich Hill Pre-School Pty Ltd 

B2025/999 Wirrabirra Childcare and Early 

Learning Centre Inc 

Wirrabirra Child Care Centre 

Inc 

B2025/1000 RST Innovations Pty Ltd Itty Innovators 

B2025/1002 Canterbury Children's Cottage 

Incorporated 

Canterbury Children's Cottage 

B2025/1003 Omnia Education Pty Ltd Play and Learn Early Learning 

Centre Bismark Street 

B2025/1004 Mitchelton Community Pre School 

Assoc 

Blackwood Street Early 

Learning 

B2025/1005 Imaginative Kids Pty Ltd Thornleigh Preschool 

B2025/1006 Sandhurst Catholic Early Childhood 

Education & Care Limited 

 

B2025/1007 Mt Lawley Child Care Centre  

B2025/1009 Ashbury Kidz Academy Pty. Limited Ashbury Kidz Academy Pty 

Limited 

B2025/1010 Honeybee Preschool Pty Ltd  

B2025/1011 Balmain Children's Centre Ltd Balmain Childrens Centre 

Limited 

B2025/1012 Manuka Occasional Childcare Centre 

Association Inc 

Mocca 

B2025/1013 Oriana A Ricci & Dorisa Roche Just Little Kidz Long Day Child 

Care Centre 

B2025/1014 Pemberton Community Child Care 

Centre Inc 

Little Taddies Child Care Centre 

B2025/1015 South Melbourne Child Care Co-

Operative Limited 

Neighbourhood House 

B2025/1016 Leading Leaps Pty Ltd Leading Leaps Early Learning 

B2025/1017 St Morris Community Child Care 

Centre Inc 

St Morris Community Childcare 

Centre Inc 

B2025/1018 Helen MK Pty Ltd Kids on the Avenue Childcare & 

Preschool 

B2025/1019 Sunrise Childcare Pty Ltd Play and Learn Early Learning 

Centre Vincent Street 

B2025/1020 The Children's Preschool Pty. Ltd.  

B2025/1021 Happy Hearts Avalon Pty Ltd Happy Hearts Avalon 

B2025/1022 Halifax St Children's Centre & 

Preschool 

 

B2025/1023 The Trustee for Acorn Early 

Learning Centre 

Acorn Early Learning Centre 

B2025/1024 Shaw Street Childrens Centre Inc Shaw Street Children’s Centre 

Inc 
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B2025/1025 Swallow Street Child Care Assoc Inc  

B2025/1026 Springvale Service for Children Inc Market Street Community Child 

Care 

 

Springvale Service for Children 

B2025/1028 Hilder Family Trust Woy Woy Preschool 

B2025/1029 The trustee for The Early Years 

Trust 

Applecross Village Kindergarten 

B2025/1030 Hackham West Children's Centre Hackham West Child Care 

B2025/1031 The Trustee for Blooming Stars 

Trust 

Blooming Stars Child Care 

Centre 

B2025/1032 G Olejniczak & J.P Olejniczak Carlingford Kindergarten 

B2025/1033 Brimbank Pre-School Association 

Inc. 

Angliss Children’s Centre 

 

Phoenix Street Children’s Centre 

 

Alexandra Avenue Children’s 

Centre 

 

Brookfield Children’s Centre 

 

Orama Street Child Care Centre 

 

Delahey Children’s Centre 

 

Sydenham Children’s Centre 

B2025/1035 The Trustee for The BMELC Unit 

Trust 

Clarkson Early Learning Centre 

B2025/1036 The Trustee for The BM Unit Trust Stratton Early Learning Centre 

B2025/1037 Kindley Investment Pty Ltd Seeds Childcare and Early 

Learning Centres 

B2025/1038 Rainbow St Child Care Centre Inc Rainbow Street Early Learning 

and Child Care Centre 

B2025/1039 Oasis Community Children’s Centre 

Inc 

Oasis Community Childrens 

Centre 

B2025/1040 The Trustee for Learnaversity ATF 

The Hocks Trust 

Cubbys Learnaversity 

B2025/1041 Cudal Community Children's Centre Cudal Community Pre School 

Inc 

B2025/1042 Little Lion Early Learning Pty Ltd  

B2025/1043 Play Learn & Grow Early Education 

Centre Pty Ltd 

Play Learn and Grow Early 

Education Centre 

B2025/1044 About Child Care Consulting Pty Ltd A1 Fun Greenfields 

B2025/1045 Northern Area Community and 

Youth Services Inc (NACYS) 

NACYS Child Care Centre 

B2025/1046 All 4 Kids Kindergarten Pty Ltd Alasan Cottage Pre School 

 

Mulgoa Pre-School 
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B2025/1048 AJS. Valencia Pty Ltd Mentone Park Childcare and 

Preschool 

B2025/1054 Grenfell Preschool and Long Day 

Care Centre Incorporated 

 

B2025/1056 A1 Fun Pty Ltd A1 Fun Pinjarra 

 

A1 Fun JTC 

B2025/1057 Childrens Hospital Child Care 

Centre Association Incorporated 

 

B2025/1058 Royal Melbourne Institute of 

Technology 

RMIT University 

B2025/1060 About Child Care Pty Ltd Ace Foundation Christian 

College 

 

ACE Early Learning Centre 

B2025/1061 The trustee for The Hawken Family 

Trust 

King Cole Day Care and 

Kindergarten 

 

Playmate Daycare Kindergarten 

& Prep School 

B2025/1072 Young Tae and Tae Sook Kang Fairytales Preschool and Long 

Day Care Centre 

B2025/1076 Cashlist Pty Ltd Bangalow Preschool 

Kindergarten 

B2025/1080 R&J Services Pty Ltd Betty Elaine Kindergarten 

  



[2025] FWCA 2089 

 

11 

ANNEXURE B 

 

Variations 
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1 [2025] FWCA 282, issued on 28 January 2025. 

2 [2025] FWCA 523, issued on 18 March 2025.  

3 These three organisations are covered by the ECEC Agreement and are default bargaining representatives.  

4 Section 216A(5) of the FW Act. 

5 [2025] FWC 1179. 

6 Section 216AAA(1) of the FW Act. 

7 Section 216AAA(2) of the FW Act. 

8 Section 216A(4) of the FW Act.  

9 See March 2025 variations decision at [35], [36]. 

10 See the January 2025 variations decision at [46] to [56].  

11 See March 2025 variations decision at [44] to [55]. 

12 [2023] FWCFB 176 at [60]. 

https://www.fwc.gov.au/documents/decisionssigned/pdf/2025fwca282.pdf
https://www.fwc.gov.au/documents/decisionssigned/pdf/2025fwca523.pdf
https://www.fwc.gov.au/documents/decisionssigned/pdf/2025fwc1179.pdf
https://www.fwc.gov.au/documents/decisionssigned/pdf/2023fwcfb176.pdf

