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General Manager’s report into developments in making enterprise agreements under the Fair Work Act 2009 (Cth)

Executive summary

The General Manager of the Fair Work Commission (the Commission) is required every three years under
5.653(1) of the Fair Work Act 2009 (Cth) (Fair Work Act) to:

. review the developments in enterprise agreement making in Australia;

. conduct research into the extent to which individual flexibility arrangements under modern awards
and enterprise agreements are being agreed to, and the content of those arrangements; and

° conduct research into the operation of the provisions of the National Employment Standards (NES)
relating to employee requests for flexible working arrangements and extensions to unpaid parental
leave.

This report presents findings for the period 26 May 2018 to 25 May 2021 from the review into the
developments in enterprise agreement making in Australia. Pursuant to s.653(3), this report is due to the
Minister for Industrial Relations within six months from the end of the reporting period (by 25 November
2021).

Key legislative developments in enterprise agreement making
During the reporting period, key legislative developments in enterprise agreement making included:

° Fair Work Amendment (Family and Domestic Violence Leave) Act 2018 (Cth)
. Fair Work Amendment (Repeal of 4 Yearly Reviews and Other Measures) Act 2018 (Cth)

. Fair Work Amendment (Improving Unpaid Parental Leave for Parents of Stillborn Babies and Other
Measures) Act 2020 (Cth)

. Fair Work Amendment (Supporting Australia’s Jobs and Economic Recovery) Act 2021 (Cth)
. Fair Work Amendment (Variation of Enterprise Agreements) Regulations 2020

Key case law developments in enterprise agreement making

The Courts and the Commission made a number of significant decisions relating to enterprise agreements
during the reporting period. Decisions related to issues such as:

e  genuine agreement;

e  the better off overall test (BOOT);

. employees employed at the time (for the purpose of voting);

° the NES; and

. undertakings.

Key findings from the quantitative data about enterprise agreement making

Fewer enterprise agreements were approved (12 307 compared with 13 449) and fewer employees were
covered by these agreements (1 942 329 compared with 2 129 508) in the current reporting period than in
the previous reporting period.



Key findings from the quantitative data about designated groups

Section 653(2) provides that the General Manager must consider the effect of enterprise bargaining on the
following groups:

e women;

. part-time employees;

. persons from a non-English speaking background;
. mature age persons;

e  young persons; and

any other persons prescribed by the regulations.?

For the current reporting period, the most common method of setting pay for these groups was by
collective agreement, except for those aged under 21 years, where awards was the most common.

In terms of wage increases in approved enterprise agreements, average annualised wage increases (AAWIs)
were:

lower for females than males:

° similar for part-time and full-time workers;

. slightly lower for employees with a non-English speaking background than those with an English
speaking background;

. mostly similar between young workers, mature aged workers, and those aged between 21 and 44
years.

L Fair Work Act, 5.653(2). The regulations do not prescribe any other persons.
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1 Introduction

The Fair Work Commission (the Commission) is the national workplace relations tribunal, and was
established by the Fair Work Act 2009 (Cth) (Fair Work Act). The Commission carries out a range of
functions that includes: maintaining a safety net of modern award minimum wages and conditions;
facilitating enterprise bargaining and approving enterprise agreements; administering the taking of
protected industrial action; settling industrial disputes; and granting remedies for unfair dismissal.

The Commission is comprised of Members who are appointed by the Governor-General under statute,
headed by a President.? The President is assisted by a General Manager,? also a statutory appointee, who
oversees the administration of Commission staff. Commission staff are engaged to provide support to the
tribunal and its Members.

Under s.653(1) of the Fair Work Act, the General Manager must:

. review the developments in making enterprise agreements in Australia;

. conduct research into the extent to which individual flexibility arrangements under modern awards
and enterprise agreements are being agreed to, and the content of those arrangements; and

. conduct research into the operation of the provisions of the National Employment Standards (NES)
relating to employee requests for flexible working arrangements and extensions to unpaid parental
leave.

The review and research must also consider the effect that these matters have had on the employment
(including wages and conditions of employment) of the following persons:

e  women;
e  part-time employees;

. persons from a non-English speaking background;
e  mature age persons;

e  young persons; and

. any other persons prescribed by the regulations.*

The Fair Work Act specifies that the research must be conducted for the initial three-year period following
the commencement of 5.653 and each subsequent three-year period,> and a written report of the review
and research must be provided to the Minister within six months after the end of the relevant reporting
period.®

2 Fair Work Act, s5.575 and 626.

3 Fair Work Act, 5.657.

4 Fair Work Act, 5.653(2). The regulations do not prescribe any other persons.
> Fair Work Act, s.653(1A).

6 Fair Work Act, 5.653(3).




This report presents developments in enterprise-agreement making in Australia for the three-year period
from 26 May 2018 to 25 May 2021.7

The report contains five sections dealing with developments in enterprise-agreement making:
° resources used to inform the report;

. legislative developments relating to enterprise agreements;

e  case law relating to enterprise agreements;

. guantitative data relating to enterprise agreements; and

e  the numbers of enterprise agreements and wage outcomes.

2 Resources used to inform the report

The following resources were used to inform the report:

the Australian Bureau of Statistics’ (ABS) Survey of Employee Earnings and Hours (EEH);
° administrative data collected by the Commission;

. data from the Workplace Agreements Database (WAD), which is compiled and maintained by the
Attorney-General’s Department; and

° case law.

2.1 Survey of Employee Earnings and Hours

The ABS EEH is conducted biennially and collects data from a sample of employers about the characteristics
of both the employers and their employees. It contains data on employee earnings, hours paid for, and the
methods used to set pay.

2.2 Fair Work Commission administrative data

The Commission’s administrative data contain information relevant to the approval of enterprise
agreements, such as:

e  the name of the new enterprise agreement;
e  the type of enterprise agreement;

e  party names;

° industry;

° prior enterprise agreements;

. date and location of lodgment;

° enterprise agreement approval processing time;

7 Section 653(1A) of the Fair Work Act provides that the General Manager is required to review and undertake research for the three-
year period from commencement of the provision and each later three-year period. Section 653 commenced operation on 26 May
2009 (see s.2 of the Fair Work Act). The initial reporting period concluded 25 May 2012 and presented data up to 30 June 2012 as a
result of data collection periods. This report includes data from 1 July 2018 to 30 June 2021 for the same reason.
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° lodgment documents and other related documents, including approval documents, application for
approval, employer and employee declarations of support;

. location of the hearing and the Member dealing with the matter;
° the decision; and

. any correspondence between the Commission and the parties.

2.3 Workplace Agreements Database

The WAD is a database containing information on federal enterprise agreements that have been certified or
approved since the introduction of enterprise bargaining in October 1991.

The database includes information on wages in agreements (including the quantum and timing of wage
increases, if available), which is used to calculate the average annualised wage increase (AAWI) for the
enterprise agreement.

Additional information such as the title, industry, sector, duration, number of employees covered, section
of the Fair Work Act which the enterprise agreement was approved, and the parties involved in the
bargaining process is also captured.

2.4 Case law

This report discusses decisions related to making enterprise agreements where cases demonstrate legal
developments.

3 Legislative developments relating to enterprise agreements

The Fair Work Act is the key legislation governing agreement making. In the reporting period, relevant
amendments to the Fair Work Act include:

. Fair Work Amendment (Family and Domestic Violence Leave) Act 2018 (Cth);
. Fair Work Amendment (Repeal of 4 Yearly Reviews and Other Measures) Act 2018 (Cth);

. Fair Work Amendment (Improving Unpaid Parental Leave for Parents of Stillborn Babies and Other
Measures) Act 2020 (Cth); and

. Fair Work Amendment (Supporting Australia’s Jobs and Economic Recovery) Act 2021 (Cth).

Additionally changes were made to the Fair Work Regulations 2009 (Regulations). In the reporting period,
relevant amendments to the Regulations include:

. Fair Work Amendment (Variation of Enterprise Agreements) Regulations 2020 (Cth); and
. Fair Work Amendment (Variation of Enterprise Agreements No. 2) Regulations 2020 (Cth).

These developments are discussed below.

3.1 Fair Work Amendment (Family and Domestic Violence Leave) Act 2018 (Cth)

This Bill was passed on 6 December 2018 and the relevant amendments came into effect on 12 December
2018.

The Explanatory Memorandum states that the amendment:




° provides an entitlement to unpaid family and domestic violence leave consistent with the Model Term
inserted in 123 modern awards on 1 August 2018; and

. extends that entitlement to all employees in the national system.?

The amendment defines family violence as ‘violent, threatening or other abusive behaviour by a close
relative of an employee that:

(a) seeks to coerce or control the employee; and
(b) causes the employee harm or to be fearful.’®
The employee may take the leave if:
‘(a) the employee is experiencing family and domestic violence; and
(b) the employee needs to do something to deal with the impact of the family and domestic violence; and
(c) it is impractical for the employee to do that thing outside the employee’s ordinary hours of work.”1°

The amendment inserts a new entitlement in the National Employment Standards (NES) to five days of
unpaid leave in a 12-month period,*! available to full-time, part-time and casual employees.'? The leave
does not accrue from year to year.*3

The employee may take this leave as a single continuous five-day period, or separate periods of one or
more days, or separate periods to which the employee and employer agree, which may be a period of less
than one day.*

An employer may seek evidence that would satisfy a reasonable person that the leave is taken for the
prescribed purpose. If provided, this evidence must be treated as confidential.*

3.2 Fair Work Amendment (Repeal of 4 Yearly Reviews and Other Measures) Act
2018 (Cth)

This Bill was passed on 5 December 2018 and the relevant amendments came into effect on 12 December
2018.

The Revised Explanatory Memorandum states that the amendments in Schedule 2 to the Fair Work Act:

. respond to the recommendation of the Productivity Commission’s Final Report into the Workplace
Relations Framework by enabling the Commission to overlook minor procedural or technical errors
when approving an enterprise agreement.®

8 Explanatory Memorandum, Fair Work Amendment Bill 2018 (Cth) vi.
% Fair Work Act, s.106B(2).

10 Fair Work Act, s.106B(1).

1 Fair Work Act, s.106A(1).

12 Fair Work Act, s.106A(2)(c).

13 Fair Work Act, s.106A(1).

14 Fair Work Act, ss.106A(4)(a)—(c).

15 Fair Work Act, s5.106C and 107(3)(d); also see Explanatory Memorandum, Fair Work Amendment Bill 2018 (Cth) viii.



https://parlinfo.aph.gov.au/parlInfo/download/legislation/ems/r6181_ems_2b2ee1ae-6c4e-4880-b0ff-95490d6fb2d8/upload_pdf/684509.pdf;fileType=application%2Fpdf
https://parlinfo.aph.gov.au/parlInfo/download/legislation/ems/r6181_ems_2b2ee1ae-6c4e-4880-b0ff-95490d6fb2d8/upload_pdf/684509.pdf;fileType=application%2Fpdf
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Previously, any departure from the genuine agreement obligations provided for at s.188 — When
employees have genuinely agreed to an enterprise agreement, including departing from the prescribed
form and content of the Notice of Employee Representational Rights and meeting certain legislated
timeframes, may have meant that the agreement was incapable of approval.

The amendment allows the Commission to find that an agreement has been genuinely agreed to by the
employees when the Commission is satisfied that, but for minor procedural or technical errors, the
agreement would have been genuinely agreed to'” and the employees were not likely to have been
disadvantaged by the errors.'®

Under the amendment, it is now open to the Commission to consider the context and impact of a minor
error to inform a finding on the 5.188 requirement for genuine agreement. *°

3.3 Fair Work Amendment (Improving Unpaid Parental Leave for Parents of
Stillborn Babies and Other Measures) Act 2020 (Cth)

This Bill was passed on 12 November 2020 and the relevant amendments came into effect on 27 November
2020.

The Explanatory Memorandum states that the amendment responds to the Senate Select Committee on
Stillbirth Research and Education Report to improve the unpaid parental leave entitlements in the NES for
new parent employees who experience traumatic events during or in anticipation of unpaid parental leave,
including stillbirth and premature birth.%

The amendment preserves minimum leave entitlements for parents of stillborn babies and babies who die
during the first 24 months of life by:

. ensuring that parents of stillborn babies have the same entitlement to unpaid parental leave as
parents of live babies (including by allowing these employees to start unpaid parental leave in relation
to a stillborn child even if they have not previously given notice to their employer);?

. removing an employer’s ability to recall a parent on unpaid parental leave back to work or cancel any
planned period of unpaid parental leave following a stillbirth or death of a child or infant;

. ensuring that employees in these circumstances who wish to return to work earlier can do so by
providing their employer with at least four weeks’ written notice;?? and

. allowing employees who are on unpaid parental leave to take compassionate leave following the
stillbirth or death of the child in relation to whom the employee is taking unpaid parental leave.?®

16 Revised Explanatory Memorandum, Fair Work Amendment Bill 2017 (Cth) iv.
17 Fair Work Act, 5.188(2)(a).
18 Fair Work Act, 5.188(2)(b).

3 Huntsman Chemical Company Australia Pty Limited T/A RMAX Rigid Cellular Plastics & Others [2019] FWCFB 318. The Full Bench
stated that the ‘impact of the errors is to be assessed by reference to the objects of those requirements and not by reference to any

more general sense of ‘genuine agreement’: at [117].
20 Explanatory Memorandum, Fair Work Amendment Bill 2018 (Cth) i.
21 Fair Work Act, s.77A(1).

22 Fair Work Act, ss.77A(4)—(5).



https://parlinfo.aph.gov.au/parlInfo/download/legislation/ems/r5822_ems_3d5e7134-0c56-41ee-a5e1-b4a005d23e87/upload_pdf/636467_Revised%20Explanatory%20Memorandum.pdf;fileType=application%2Fpdf
https://parlinfo.aph.gov.au/parlInfo/download/legislation/ems/r6543_ems_c1c099df-7843-4456-82e5-509347b20a41/upload_pdf/746987.pdf;fileType=application%2Fpdf

The amendment also allows parents to agree with their employer to work while their baby is in hospital and
recommence their unpaid parental leave when the baby is discharged. This applies where the baby requires
hospitalisation immediately following birth either due to premature birth or other birth-related
complications.?

3.4 Fair Work Amendment (Supporting Australia’s Jobs and Economic Recovery)
Act 2021 (Cth)

This Bill was passed on 22 March 2021 and the relevant amendments came into effect on 27 March 2021.
The Revised Explanatory Memorandum states that the relevant amendments:

. provide certainty to businesses and employees about casual employment; and

. give regular casual employees a statutory pathway to ongoing employment by including a casual
conversion entitlement in the NES of the Fair Work Act.®

The amendments:

. introduce a definition of ‘casual employee’;

. repeal the definition of ‘long term casual employee’ and introduce a new definition of ‘regular casual
employee’;

. introduce a new National Employment Standard that:

—  requires employers, other than small business employers, to offer eligible casual employees
conversion to full-time or part-time employment (subject to the employer having reasonable
grounds not to do so); and

—  allows eligible casual employees (including casual employees of a small business employer) to
request conversion to full-time or part-time employment.

. provide for the Commission to conciliate disputes about casual conversion and allow some disputes
about casual conversion to be dealt with in Court as small claims; and

. provide for the Commission to vary enterprise agreements and modern awards to resolve difficulties
in their interaction with the new casual definition or casual conversion arrangements.

Section 15A introduces a definition of a casual employee. A person is a casual employee if in offering
employment, the employer ‘makes no firm advance commitment to continuing and indefinite work
according to an agreed pattern of work’ and the employee accepts the offer on that basis.?®

To determine whether the employer makes no firm advance commitment to continuing and indefinite
work, regard must be given only to whether:

. the employer can elect to offer work and whether the person can elect to accept or reject work;

e  the person will work as required according to the needs of the employer;

23 Fair Work Act, 5.104(b).
24 Fair Work Act, s.78A.
25 Revised Explanatory Memorandum, Fair Work Amendment Bill 2020 (Cth) i.

26 Fair Work Act, s.15(A)(1).



https://parlinfo.aph.gov.au/parlInfo/download/legislation/ems/r6653_ems_b350c2c5-3b57-4c5f-9f38-b9e157fb0e28/upload_pdf/JC001368_Revised%20Explanatory%20Memorandum.pdf;fileType=application%2Fpdf
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° the employment is described as casual employment; and
. the person will be entitled to a casual loading or a specific casual rate of pay.?’

Furthermore, the amendment makes clear that a regular pattern of hours in itself does not indicate a firm
advance commitment to continuing and indefinite work;2® and whether a person is a casual employee is
decided at the time of offer and acceptance of employment, not inferred from any subsequent conduct.?

Section 66B introduces a right to casual conversion. A person employed for 12 months must be made an
offer to convert to permanent employment if they have worked a regular pattern of hours on an ongoing
basis in the past six months.3° The offer must be in writing and must be equivalent to the hours they have
been working.3! An employer is not required to make an offer of conversion to a casual employee if there
are reasonable grounds not to make the offer.3?

3.5 Fair Work Amendment (Variation of Enterprise Agreements) Regulations 2020

The Fair Work Amendment (Variation of Enterprise Agreements) Regulations 2020 was introduced to
address a concern that the statutory timeframes for applications to vary an agreement may have delayed
urgent applications for enterprises at risk due to the impact of the COVID-19 pandemic. The Government
amended the requirements around ‘genuine agreement’, including that the employer must take all
reasonable steps to provide employees with a copy of the proposed variation to an agreement, and any
other incorporated material, during the 7 calendar day access period before the vote on a proposed
variation.

This April amendment temporarily shortened the access period for a proposed variation of an enterprise
agreement from 7 calendar days to 1 calendar day.

Initially this amendment was to remain in place for 6 months. On 13 June 2020, the Fair Work Amendment
(Variation of Enterprise Agreements No. 2) Regulations 2020 repealed the April amendment. Accordingly,
the April amendment only applied to applications where the access period commenced on and between 17
April 2020 and 12 June 2020.

Agreement variation applications almost tripled between 1 April and 31 August 2020 compared with the
same period in 2019. The increase in variation applications peaked in June—July but by October 2020 had
returned to trend levels. Applicants seeking changes to agreements to help deal with the tough economic
conditions brought on by the pandemic drove the increase in agreement variations. The most common
variation sought was to remove or defer scheduled wage increases, many of which were due to come into
effect on 1 July 2020. Applications to extend the nominal expiry date and insert later wage increases were
also common.

The restrictions imposed by the COVID-19 pandemic also required the Commission to amend the
Commission’s Rules so that statutory declarations, including those made by employers in relation to

27 Fair Work Act, ss.15(A)(2)(a)—(d).
28 Fair Work Act, s.15(A)(3).

29 Fair Work Act, s.15(A)(4).

30 Fair Work Act, ss.66B(1)(a)—(b).
31 Fair Work Act, ss.66B(2)(a)—(b).

32 kair Work Act, 5.66C.




agreement approval applications, did not need to be physically signed in the presence of an authorised
witness. 3
4 Caselaw relating to enterprise agreements

This section discusses some of the key developments in case law relating to the making of enterprise
agreements during the reporting period.

Before a Member can approve an agreement, they must be satisfied that the conditions in ss.186 and 187
of the Fair Work Act have been met. This report discusses a number of decisions relating to these
requirements including:

e  genuine agreement;

. better off overall test (BOOT);

. employees employed at the time (for the purpose of voting);
° the NES; and

. undertakings.

4.1 Genuine agreement

For an agreement to be genuinely agreed, the employer must take all reasonable steps to:

. ensure that during the access period, the employees (the relevant employees) employed at the time
who will be covered by the agreement are given a copy of the written text of the agreement and any
material incorporated by the agreement, or have access, throughout the access period, to a copy of
those materials;3*

. notify the relevant employees of the time, place and method of the vote by the start of the access
period for the agreement;

. ensure that the terms and effects of the agreement are explained to employees, and the explanation
accounts for the particular circumstances and needs of the employees;3¢ and

. employees must not be requested to approve an enterprise agreement until 21 days after the last
notice of employee representational rights (NERR) is given.3’

The final requirement — that employees cannot approve an agreement until 21 days after the last NERR is
given — calls upon further provisions about the NERR in both the Fair Work Act and Fair Work Regulations.
These are:

. this requirement is not met unless the NERR is validly issued under s.173; and

33 Fair Work Commission Amendment (Miscellaneous Measures) Rules 2020 (Cth) Sch 1 Part 3.
34 Fair Work Act, 5.180(2).
35 Fair Work Act, 5.180(3).
36 Fair Work Act, 5.180(5).

37 Fair Work Act, 5.181(2).
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° a NERR will be valid if it complies with the content and form requirements of s.174(1A).38 The Fair
Work Regulations at 2.05 prescribe a template attached in its Schedule 2.1.

As to the content and form requirements for the NERR, a Full Bench of the Commission had previously held:

‘There is simply no capacity to depart from the form and content of the notice template provided in the

Regulations. A failure to comply with these provisions goes to invalidity.’3°

The result was that when a NERR was found to be invalid due to departures in form and content from the
template (regardless of how minor the departures may have been) it would be considered that employees
had not genuinely agreed to the agreement and the application was not able to be approved.

In their Workplace Relations Framework Final Report, the Productivity Commission pressed ‘substance
rather than form’,%° and recommended that ‘the FWC should have the discretion to overlook a procedural

defect (that poses no risks to employees).”*

Responding to this recommendation, the Fair Work Amendment (Repeal of 4 Yearly Reviews and Other
Measures) Act 2018 (Cth) was passed, providing the Commission with the ‘discretion’ recommended by the
Productivity Commission.

The text of the amendment at 5.188(2) reads:

‘An enterprise agreement has also been genuinely agreed to by the employees covered by the agreement if the
FWC is satisfied that:

(a) the agreement would have been genuinely agreed to within the meaning of subsection (1) but for
minor procedural or technical errors made in relation to the requirements mentioned in paragraph (1)(a) or
(b), or the requirements of sections 173 and 174 relating to a notice of employee representational rights;

and

(b) the employees covered by the agreement were not likely to have been disadvantaged by the errors, in

relation to the requirements mentioned in paragraph (1)(a) or (b) or the requirements of sections 173 and 174.

4.1.1 Genuine agreement under the s.188(2) amendment

To provide clarity on the scope of this new amendment, a Full Bench was constituted in Huntsman Chemical
Company Australia Pty Limited T/A RMAX Rigid Cellular Plastics & Others.*?

The Full Bench interpreted the purpose and operation of the new provision, then applied this to a number
of matters displaying common defects in genuine agreement.

The Full Bench found that 5.188(2):

‘does not apply to all procedural or technical requirements with which an employer must comply when bargaining

for an enterprise agreement. The ‘minor procedural or technical errors’ referred to in s.188(2)(a) must be errors

38 peabody Moorvale Pty Ltd v CFMEU [2014] FWCFB 2042 [44].

39 bid at [46].

40 Productivity Commission Inquiry Report: Overview and recommendations (No 76, 2015) 34.
41 Ibid 35.

422019] FWCFB 318.




‘made in relation to the requirements mentioned in paragraph (1)(a) or (b), or the requirements of sections 173

and 174 relating to a notice of employee representational rights.’*®

The Full Bench considered the wording of the new amendment and turned to define the operation of
individual terms. The Full Bench found that:*

the word ‘minor’ is a limitation upon the type of errors contemplated by 5.188(2)(a);

a procedural requirement, which constitutes a ‘procedural error’ within the meaning of s.188(2)(a), is
a failure to follow a particular process or course of action, for example providing employees with a
NERR not later than 14 days after the notification time; and

a technical requirement, which constitutes a ‘technical error’ within the meaning of 5.188(2)(b)
includes an obligation to comply strictly with the form and content of an instrument, such as the
NERR.

Moving to the application, the Full Bench proposed that:*°

a single error may have both procedural and technical components;

the errors may be examined in the context of the matter: only informing the employees of the time
and place at which the vote will occur 4 days before the vote may be considered a minor error where
there is a rollover, a history of bargaining at the enterprise and high voter turnout;

the nature of the requirement is important: for example, the need to inform employees of the time
and date of the vote is more significant than informing them of the ‘voting method’, because the first
requirement may impact on the employees’ capacity to participate in the voting process, and the
second may not; and

some species of error are unlikely to be classified as ‘minor’: the deletion of the prescribed text of the
NERR which deals with an employee’s right to appoint a bargaining representative and the role of the
unions as the default bargaining representatives.

The Full Bench also offered some guidance on how the amendment should be understood:*

the word ‘likely’ in 5.188(2(b) means ‘probable’ in the sense that there is an odds-on chance of it
happening, rather than merely being some possibility of it happening;

the word ‘disadvantaged’ describes employees prevented from exercising their bargaining rights
within the Fair Work regime; and

in assessing whether employees were not likely to have been disadvantaged by an error, it may be
necessary to consider the particular circumstances of the employees concerned.

4.1.2 Genuine agreement under s.180(5)

Section 180(5) states that:

43 [2019] FWCFB 318 at [117].

4 Ibid.

3 Ibid.

48 |bid.
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‘The employer must take all reasonable steps to ensure that: (a) the terms of the agreement, and the effect of
those terms, are explained to the relevant employees; and (b) the explanation is provided in an appropriate

manner taking into account the particular circumstances and needs of the relevant employees.’

Following the Federal Court decisions in Construction, Forestry, Mining and Energy Union v One Key
Workforce Pty Ltd*” and One Key Workforce Pty Ltd v Construction Forestry, Mining and Energy Union,*®
there has been continued focus on the explanation of terms given to employees prior to the vote; and the
associated content of that explanation that must be known by the Commission before it can be satisfied
that 5.180(5)(a) has been met.

In Construction, Forestry, Maritime, Mining and Energy Union v Dawsons Maintenance Contractors Pty
Ltd,*® the Full Bench considered the approval of an agreement that generally displaced the relevant modern
awards. However, the agreement incorporated the classification structures from the relevant modern
awards by reference. Some specific award allowances were also preserved.

The relevant questions determined on appeal were whether the employer had taken all reasonable steps to
ensure:

. the relevant employees were given copies of or had access to material incorporated by reference into
the agreement per s.180(2); and

° the terms of the agreement and the effect of those terms were explained to the relevant employees
per s.180(5).>°

The Full Bench considered the decision One Key Workforce Pty Ltd v Construction Forestry, Mining and
Energy Union®! and explained generally the evidentiary requirements for the Commission to be satisfied
that all reasonable steps had been taken with respect to the genuine agreement requirements in the Fair
Work Act. The Full Bench held that:

‘... satisfaction on the part of the Commission that all reasonable steps have been taken would logically require
cogent evidence on the part of the applicant employer as to the nature and detail of the explanation given. Mere
blandishments to the effect that the agreement has been explained or that questions have been answered will
inevitably be insufficient, as it is unlikely, if not impossible for the Commission to be satisfied that a genuine

agreement has been reached on the basis of such general statements.’>2

The Full Bench considered the employer’s failure to either give to employees or provide access to the
classification descriptors contained in the relevant modern awards was a failure to comply with s.180(2).
This was because taking all reasonable steps required no less than providing employees with hard copies to
the descriptors or a hyperlink to the relevant clause in the modern award because the agreement
incorporated the award classification structures.>3

47 [2017] FCA 1266

48 [2018] FCAFC 77
4912018] FWCFB 2992

50 |bid [8].

51 [2018] FCAFC 77

52 [2018] FCAFC 77 at [48]

53 [2018] FCAFC 77 at [46]-[48]
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Further, there was no evidence that any steps were taken by the employer to identify or explain many of
the less beneficial provisions in the agreement when compared to the relevant modern awards. Whilst
some of these provisions were the subject of undertakings, the absence of any identification or explanation
of these less beneficial provisions meant that s.180(5) was not complied with.>*

Construction, Forestry, Maritime, Mining and Energy Union v Ditchfield Mining Services Pty Limited®>
concerned the approval of an agreement based on information before the Commission—including details of
the meeting held to explain the agreement—that critically did not contain the content of the explanation
given.>®

Returning to the first instance decision of Flick J in Construction, Forestry, Mining and Energy Union v One
Key Workforce Pty Ltd,>” the Full Bench derived four propositions for the explanation of terms:

1. whether an employer has complied with the obligation in 5.180(5) depends on the circumstances of
the case;

2. thefocus of the enquiry as to whether an employer has complied with s.180(5) is first on the steps
taken to comply, and then on whether the steps taken were reasonable in the circumstances, and that
these were all the reasonable steps that should have been taken in the circumstances;

3. the object of the reasonable steps that are to be taken is to ensure that the terms of the agreement,
and their effect, are explained to relevant employees in a manner that considers their particular
circumstances and needs. This requires attention to the content of the explanation given; and

4. an employer does not fall short of complying with the obligation in 5.180(5) of the Fair Work Act
merely because an employee does not understand the explanation provided.>®

Looking to the circumstances, the Full Bench considered that reasonable steps would include an
explanation of the less beneficial terms of the agreement compared to the employees’ existing terms and
conditions under the award. As the content known to the Commission didn’t include this information, the
Full Bench found that it was not open to the Deputy President to conclude that the employer took all
reasonable steps.>®

In Construction, Forestry, Maritime, Mining and Energy Union v McNab Constructions Pty Ltd,®° the
employer held meetings with relevant groups of employees and provided employees with a summary of the
agreement compared to its predecessor. While a statutory declaration of these steps was attached to the
agreement application, a copy of the summary document was not.

The CFMMEU argued that the Commission at first instance:

5412018] FCAFC 77 at [54]-[58]
5512019] FWCFB 4022

56 12019] FWCFB 4022 at [73]-[75]
5712017] FCA 1266

58 [2019] FWCFB 4022 at [65]—[68]
59 [2019] FWCFB 4022 at [84]—[85]

6012020] FWCFB 5080
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‘erred because there was no material before the Commission as to the content of any explanation given to
employees concerning the terms of the Agreement or the effect of those terms. It follows ... that there was no
basis for the Deputy President’s finding that “the explanatory material provided to employees was sufficient to

explain its effect in detail’.5!
Although based on the predecessor agreement, the Full Bench noted:

. the agreement contained ‘material change, including in relation to coverage of the agreement,
overtime, weekend penalties, night work, allowances, casual conversion, and shift work’;%? and

. ‘This was not a case of a general rollover with a discrete and obvious change — for example, a simple
percentage wage increase — such that a sworn statement from the deponent of the F17 statutory
declaration that the employer explained the difference between the proposed and current
agreements necessarily conveyed what the content of that explanation was.’%

As a result, the Full Bench concluded:

‘without having seen the summaries of changes provided to employees or any other material disclosing the
content of any explanation given to one or more employees, it was not open to the Deputy President to conclude

that “the explanatory material provided to employees was sufficient to explain its effect in detail”.%*

In Construction, Forestry, Maritime, Mining and Energy Union & Others v The Trustee for Celotti Australia
Discretionary Trust T/A Celotti Workforce,® employees were asked to approve an agreement that covered
work regulated by 12 awards. The appeal was advanced on four bases including that the agreement was not
genuinely agreed to by the relevant employees as there was a disjunct between the work performed by
employees and the 12 incorporated awards. The appellants further submitted that Celotti did not take all
reasonable steps to explain the terms of the agreement and its effects to relevant employees.

The Full Bench found the explanatory document provided by Celotti to relevant employees identified the
coverage of the agreement as applying to all on-hire employees that would otherwise be covered by the 12
awards, however, the differences were not explained against each of the 12 awards.% The Full Bench held
further concerns regarding inaccuracies in the explanatory document and explanation of casual
conversion.®’

The Full Bench considered that employees may not have had a reasonable understanding of how the
conditions of their employment might be affected by an enterprise agreement, finding that ‘unless
employees independently sought clarification, provision of the access pack was the only step taken by

61 [2020] FWCFB 5080 at [18]
62 [2020] FWCFB 5080 at [3]
83 [2020] FWCFB 5080 at [26]
64 [2020] FWCFB 5080 at [26]
65 [2020] FWCFB 5011

66 [2020] FWCFB 5011 at [39].

67 [2020] FWCFB 5011 at [39], [42]
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Celotti to explain the agreement terms. In this context, Celotti did not have regard to the particular

circumstances of its employees given its generalised approach.’%®

The Full Bench concluded that:

. the steps taken by Celotti to explain the terms of the agreement and the effect of those terms were
not all the reasonable steps that should have been taken; and

. the reliance, by the Deputy President at first instance, upon Celotti’s contention that employees had
the opportunity to seek further clarification was misplaced as an invitation to ask questions of
management does not cure an otherwise deficient explanation.®

In light of this, the Full Bench found that the Deputy President could not have been satisfied that the
agreement had been genuinely agreed to by the relevant employees within the meaning of 5.188(1)(a)(i)
and so could not be satisfied that the approval requirement in s.186(2)(a) had been met.”®

In The Australian Workers’ Union v Professional Traffic Solutions Pty Ltd,”* the Full Bench considered the
employer’s responses in their Form F17. Relevantly, in response to question 3.5 in the Form F17 in respect
to whether the agreement contained any less beneficial terms than the terms and conditions in the award,
and/or conferred any entitlements not conferred by the award, the employer stated it did not. The Full
Bench held:

‘As this view was plainly incorrect, it must follow that the employer’s explanation could not amount to the taking
of all reasonable steps to explain the terms of the Agreement and their effect, as required by s 188(a)(i) and there
were reasonable grounds to believe the employees did not ‘genuinely agree’ to the Agreement, as required by
5188(c)...”72

The Full Bench also held that the explanation in question 2.6 of the Form F17 could not have been sufficient
for the Commission at first instance to be satisfied that all reasonable steps had been taken by the
employer to explain the terms of the agreement and their effect on the relevant employees.”?

In The Australian Workers’ Union v Rigforce Pty Ltd t/a Rigforce,” the explanatory document concerning
how the agreement changed from its predecessor stated that the minimum rates of pay had been
increased. However, it was apparent to the Full Bench, and Rigforce conceded, that this statement was

incorrect.”

The Full Bench found that except for the incorrect statement in the explanatory document, it might be said
that the approach taken by the employer was a model of its kind.”® However, that incorrect statement

68 [2020] FWCFB 5011 at [50]
89 [2020] FWCFB 5011 at [51]
70 [2020] FWCFB 5011 at [52]
71[2018] FWCFB 6333

72 [2018] FWCFB 6333 at [35]
73 [2018] FWCFB 6333 at [43]
74 [2019] FWCFB 6960

75 [2019] FWCFB 6960 at [23]

76 [2019] FWCFB 6960 at [38]
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changed the position. The Full Bench found that in the circumstances, the reasonable step required to be
taken by Rigforce for the purpose of 5.180(5) was to give an accurate explanation of any change in the
quantum of the rates of pay and that this step was all the more necessary because the minimum rates of
pay for permanent employees were to be reduced.”” Consequently, the Full Bench concluded that the
requirements of s.180(5) had not been met.

In The Australian Workers’ Union v Gray Australia Pty Ltd as trustee for The Gray Family Trust T/A Ceres
Farm & Kenrose Co Pty Ltd and Others,”® the Full Bench considered an appeal against the approval of 31
agreements in the horticultural industry. The agreements were made when changes to the Horticulture
Award 2010 were being considered as part of the 4-yearly review of modern awards. The Commission had
issued a decision provisionally confirming that there would be forthcoming changes to the award to provide
ordinary hours and overtime entitlements for casual employees. The approved agreements did not provide
entitlements consistent with these forthcoming changes to the award.

The Full Bench held that for these agreements to be genuinely agreed to, the explanation provided to
employees in respect of the forthcoming changes to the award needed to reflect the actual nature of the
forthcoming changes.”® The explanation provided to employees must have identified that the award would
be varied so as to prescribe the precise nature of the overtime entitlements for casuals, and further
explained that the effect of the agreements is that such entitlements will not be available to the casual
employees covered by the agreements.®

The Full Bench was of the view that an explanation by the employers to employees that did not set out the
changes to the award and the effect of the agreement in respect of such changes would mean that the
agreement was not genuinely agreed to.%! The common ground between the agreements was that it was
stated to employees that a change to the award with respect to overtime entitlements to casuals was
forthcoming, however the changes explained did not either correctly or adequately reflect the forthcoming
changes for casuals.®?

The Full Bench was not satisfied that the forthcoming changes to the award were accurately or adequately
explained to employees in accordance with s.180(5). Thus, the agreements were not genuinely agreed to.%3

In Construction, Forestry, Maritime, Mining and Energy Union and others v Specialist People Pty Ltd,®* the
Full Bench considered whether an agreement approved at first instance was genuinely agreed to.

The Full Bench was not satisfied that the employer’s obligation under s.180(5) was met because the
explanatory material did not:

77 [2019] FWCFB 6960 at [40]
78 [2019] FWCFB 4253

79 [2019] FWCFB 4253 at [92]
80 [2019] FWCFB 4253 at [95]
81 [2019] FWCFB 4253 at [95]
82 [2019] FWCFB 4253 at [97]
83 [2019] FWCFB 4253 at [99]

8412019] FWCFB 7919
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‘... explain the differences between the rates and conditions of employment provided for in the Agreement as
compared to those under the four awards the Agreement was intended to displace in their application to
Specialist People’s employees. That step was one reasonably necessary to be taken at least in respect of the
Building and Construction Award, the Hydrocarbons Award and the Electrical Contracting Award because, as
Specialist People has conceded, employees would not be better off overall under the Agreement than under
those awards when applicable. That was something the employees obviously needed to know before they were

asked to vote to approve the Agreement.’8

The Full Bench accepted an undertaking that ensured employees were better off overall under the Building
and Construction General On-Site Award 2010, the Hydrocarbons Industry (Upstream) 2010 Award and the
Electrical, Electronic and Communitcations Contracting Award 2010. The Full Bench considered this
undertaking was also appropriate to resolve their concern with the s.180(5) non-compliance because:

‘... by ensuring that employees are better off overall under the Agreement by a significant margin when
performing work covered by the Building and Construction Award, the Hydrocarbons Award and the Electrical
Contracting Award, it effectively renders moot the omission we have identified in that the detriment which

required explanation would no longer exist.’8¢

Thus, the Full Bench confirmed that undertakings can be accepted to resolve non-compliance with s.180(5)
in appropriate circumstances.

4.1.3 ‘Access period’ under s.180(4)

In Construction, Forestry, Maritime, Mining and Energy Union and Ors v CBI Constructors Pty Ltd,®” the Full
Bench considered whether an agreement had been genuinely agreed where employees were notified of the
voting details on 22 June 2017 for a vote on 29 June 2017.%8 At first instance, the Commission approved the
agreement.

Section 180(3) requires that the employer must take all reasonable steps to notify employees of the voting
details by the start of the access period. In this appeal decision, the Full Bench considered the meaning of
‘access period’ defined in 5.180(4) as “...the 7-day period ending immediately before the start of the voting
process referred to in subsection 181(1).

The Full Bench found that 5.180(4) is to be construed on the basis that the ‘access period’ consists of seven
clear calendar days, and that by the application of s.36(1) of the Acts Interpretation Act 1901 (Cth) the
access period ends at the end of the calendar day immediately preceding the day on which the voting
process for a proposed agreement commences.®°

The Full Bench held that the employer did not take all reasonable steps to notify the relevant employees of
the voting details at the start of the access period because they had only provided 7 calendar days’ notice
rather than 7 clear calendar days’ notice. To comply with the legislative requirement, voting notification

85 [2019] FWCFB 7919 at [22]

8 [2019] FWCFB 7919 at [23]

87 [2018] FWCFB 2732

88 [2018] FWCFB 2732 at [9]-[10]

8912018] FWCFB 2732 at [42]
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would have had to have occurred on 21 June 2017. The initial decision was quashed, and the agreement
application dismissed.®

4.2 Better off overall test

When approving an enterprise agreement, the Commission is required to consider whether the enterprise
agreement passes the better off overall test (BOOT).%! An enterprise agreement that is not a greenfields
agreement passes the BOOT if the Commission is satisfied, as at the test time, that each award covered
employee, and prospective award covered employee, would be better off overall if the agreement applied
than if the relevant modern award applied.*?

The BOOT requires the identification of agreement terms which are more beneficial, and the terms which
are less beneficial, and then an overall assessment is made as to whether employees would be better off
under the agreement than under the relevant award.*?

In the Loaded Rates Agreements®* decision, five agreement approval applications were referred to a Full
Bench. All of the agreements provided ‘loaded rates’ of pay, being higher rates of pay which are meant to
incorporate, in part or in whole, penalty rates and other financial benefits which are covered by separate
provisions in the appropriate modern awards.

The Full Bench set out the following principles for the application of the BOOT to a loaded rates agreement:

1. The BOOT requires every existing and prospective award covered employee to be better off overall.

2. Section 193(7) permits the Commission to assume that if a class of employees to which a particular
employee belongs would be better off under the agreement than under the relevant modern award,
then the employee would be better off overall in the absence of evidence to the contrary.

3. The application of the BOOT to a loaded rates agreement will, in order for a meaningful comparison to
be made, require an examination of the practices and arrangements concerning the working of
ordinary and overtime hours by existing and prospective employees that flow from the terms of the
agreement.

4. The starting point for the assessment will necessarily be an examination of the terms of the agreement
in order to ascertain the nature and characteristics of the employment for which the agreement
provides or permits.

5. Inthe case of existing employees, this may involve an examination of existing roster patterns worked
by various classes of employees as at the test time. The use of sample rosters to compare
remuneration produced by a loaded rates pay structure compared to the relevant modern award may
be an effective method of doing this.

6. Inthe case of prospective employees, the assessment will necessarily involve a degree of conjecture.

9012018] FWCFB 2732 at [45]

91 Fair Work Act, 5.186(2)(d); note however that s.189 provides limited scope for the Commission to approve an enterprise agreement
that does not pass the better off overall test in exceptional circumstances following the application of a public interest test.

92 Fair Work Act, s.193(1).
93 Re Armacell Australia Pty Ltd [2010] FWAFB 9985 at [41]

9412018] FWCFB 3610
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7. If the information concerning patterns of working hours needed to assess whether a loaded rates
agreement passes the BOOT is not contained in the employer’s Form F17 statutory declaration
accompanying the approval application, it may be necessary for the Commission to request or require
the production of such information.

8. The BOOT involves the making of an overall assessment as to whether an employee would be better
off under the agreement, which necessitates identification of the terms in the agreements which are
more and less beneficial to the employee than under the relevant award.

9. The overall assessment required will essentially be a mathematical one where the terms being
compared relate directly to remuneration. The assessment will be more complex where the
agreement contains some superior entitlements which are non-monetary in nature, accessible at the
employee’s option or which are contingent upon specified events occurring.

10. Inrespect of non-monetary, optional or contingent entitlements in an agreement, the assumption
cannot readily be made that they have the same value for all employees.

11. Where a loaded rates agreement results in significant financial detriment for existing or prospective
employees compared to the relevant award, it is unlikely that a non-monetary, optional or contingent
entitlement under the agreement will sufficiently compensate for the detriment for all affected
employees such as to enable the agreement to pass the BOOT. %>

The Full Bench added that it would be difficult to pass the BOOT with loaded rates of pay for casual
employees unless the casual employees were performing regular and ongoing work with an entitlement to
guaranteed hours and rosters. This is because a casual employee could, in a given pay period, work on a day
or at a time which would attract the payment of penalty rates under the relevant award and not be
engaged on any other hours or at any other times. Thus, if the agreement provided for a casual loaded rate
which was less than the highest penalty rate in the relevant award, the casual employee would not be
better off overall, unless the agreement provided some other benefit to the casual employee which offset
the disadvantage, and/or imposed some restriction on when a casual employee could be engaged to work,
and/or required the hours of work of a casual employee to be balanced over time between hours which
would attract the payment of penalty rates under the relevant award and hours which would not.%®

In Aerocare Flight Support Pty Ltd T/A Aerocare,® the Commission approved an agreement with various
loaded rates of pay. Undertakings were accepted addressing BOOT concerns that had arisen from modelling
financial outcomes for a particular set of employees. The particular set of employees was considered to be
representative as per s.193(7) for purposes of undertaking the BOOT.

The approval was challenged by two unions in Transport Workers’ Union of Australia and Australian
Municipal, Administrative, Clerical and Services Union v Swissport Australia Pty Ltd T/A Swissport Pty Ltd.%®
The Full Bench considered when the Commission can apply the BOOT to a class of employees as per
5.193(7) rather than undertaking the ‘exhaustive task’®® of investigating whether or not each individual

95 [2018] FWCFB 3610 at [115]

% [2018] FWCFB 3610 at [121]-[122]
97 [2020] FWCA 251

98 [2020] FWCFB 4232

99 [2020] FWCFB 4232 at [71]
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employee would be better off overall. The Full Bench considered the Loaded Rates Agreements'® decision
and cited the Bench’s observations that ‘the selection of a class for the purpose of s.193(7) will only be of
utility if ... the enterprise agreement affects the members of the class in the same way such that there is
likely to be a common BOOT outcome.’1%! Further, the class needs to include prospective award covered
employees contemplated by s.193(1), although the extent to which one may extrapolate the characteristics
of these employees will depend on the circumstances. %

Originally, the Commissioner had selected a class of 35 ‘at risk’!°® employees to undertake the BOOT. Whilst
the approach was ‘logical’,%* the Full Bench found the class selection was not consistent with the ‘effective

’105 35 it did not examine existing work patterns for various categories of current

application of 5.193(7)
employees, nor review existing rosters in a way that would predict the outcome for prospective
employees.1% As the Commissioner ‘applied the wrong approach to the operation of 5.193(7)’,%” the

appeal was upheld.

4.3 Employed at the time

Section 181(1) of the Fair Work Act provides that an employer that will be covered by a proposed
agreement may request the employees employed at the time who will be covered by the agreement to
approve the agreement by voting for it.

The meaning of ‘employed at the time’ is not defined in the Fair Work Act, however, it has been considered
in case law.

4.3.1 The meaning of ‘at the time’

In Kmart Australia Ltd, % the Commission dismissed the application on the basis that it was not satisfied
that the agreement was genuinely agreed to by employees as required by s.186(2)(a) of the Fair Work Act.
The Commission was also not satisfied that the agreement was ‘made’ in accordance with s.182(1), on the
basis that Kmart did not request employees to vote who were employed at the time of the voting process
and would be covered by the agreement. In the initial decision, the period during which the employees
were requested to vote was understood by the Commission to be constituted by, or including (together
with the access period) the period from the commencement to the conclusion of the voting process.

On appeal,'® the grounds advanced were principally founded on the Commission’s construction of s.181(1),
namely, that employees who were employed after the commencement of the voting process, and prior to

100 12018] FWCFB 3610
101 12018] FWCFB 3610 at [102]
102 12018] FWCFB 3610 at [103]
103 12020] FWCFB 4232 at [79]-[80]
104 12020] FWCFB 4232 at [85]
105

[2020] FWCFB 4232 at [85]
106

[2020] FWCFB 4232 at [85]
107

[2020] FWCFB 4232 at [87]
108 12019] FWC 6105

109 Appeal by Shop, Distributive and Allied Employees Association, Appeal by Kmart Australia Limited t/a Kmart, Appeal by The
Australian Workers’ Union [2019] FWCFB 7599
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its conclusion, were to be the subject of an employer request under that provision. The Full Bench found
that the ‘request’ contemplated by s.181(1) is a single act or event which occurs at the end of the access
period and immediately prior to (or perhaps upon) the commencement of the voting process. Section
181(1) refers to the ‘request’ being directed at employees employed ‘at the time’ who will be covered by
the agreement. The Full Bench preferred the approach whereby the ‘time’ of the request referred to in
5.181(1) encompasses the whole of the access period and is to be equated to the ‘time’ referred to in
5.180(2)(a).**

4.3.2 Casuals and the meaning of ‘employed’

During the reporting period a majority of the Full Federal Court found that only employees employed at the
time the employer requests the employees to approve the agreement (the time of voting) are eligible to

vote. 112

In Construction, Forestry, Maritime, Mining and Energy Union v Noorton Pty Ltd T/A Manly Fast Ferry,*3 all
of the employees asked to vote to approve the agreement were casual employees. The Full Bench first
considered whether the employees who were requested to approve the agreement by voting for it were
employed at the time. The Full Bench held that a person who is a casual employee, but who is not working
on a particular day or during a particular period, is unlikely to be employed on that day or during that
period.'** The Full Bench observed there was no evidence before the Commission of the terms of
engagement of the casual employees, or the positions into which the employees were, at the time they
were asked to vote, engaged.

The Full Bench held that at least some of the employees who were asked to vote to approve the agreement
did not work on the day of the vote or during the access period. The Full Bench considered that the
Commission erred in concluding that the relevant employees who were casual employees, and who were
asked to vote to approve the Agreement, were all ‘employees employed at the time’. The Full Bench held
that due to the paucity of evidence before the Commission about the nature of, and the terms under which
employees were engaged as casual employees, it could not have been satisfied that the agreement was
made in accordance with s.182(1).

4.4 Greenfields agreements

Greenfields agreements are enterprise agreements made in relation to a genuine new enterprise (including
a new business activity, project or undertaking) that one or more employers are establishing or propose to
establish, where the employer or employers have not yet employed any of the people who will be
necessary for the normal conduct of the enterprise and will be covered by the agreement.

In Construction, Forestry, Maritime, Mining and Energy Union v CPB Contractors Pty Ltd and The Australian
Workers’ Union,*> the Full Bench considered an agreement that covered an enterprise created to cover

110 [2019] FWCFB 7599 at [31]

111 2019] FWCFB 7599 at [33]

112 national Tertiary Education Industry Union v Swinburne University of Technology (2015) 232 FCR 246 at [24]-[27]
113 [2018] FWCFB 7224

114 12018] FWCFB 7224 at [22]

115 12018] FWCFB 3702
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work previously undertaken by contractors and labour hire workers. The agreement was approved as a
greenfields agreement at first instance. On appeal, the Full Bench considered whether the enterprise was a
‘genuine new enterprise.’

The Full Bench confirmed that a greenfields agreement must always cover a genuine new enterprise that
the employer or employers are establishing or proposing to establish.!'® The Full Bench considered the

1117

meaning of ‘genuine new enterprise’''” and made the following comments on what the Commission needs

to consider when assessing whether an enterprise is a ‘genuine new enterprise’:

‘The search is for the objective character and identity of the enterprise to which the Agreement will apply and its
novelty in relation to the employer’s business. The degree of segmentation from its existing enterprise is an
important consideration. Also relevant are any differences in operational methods, and the intended client base
to be serviced by the new enterprise. Whilst in some cases the answer will be clear, in many cases it will be a
question of fact and degree whether or not the enterprise created as a result of an insourcing, in this case of a
workforce to perform some work previously undertaken by contractors (and their employees) and labour hire

workers, is genuinely new.’118

The Full Bench found that the enterprise covered by this agreement existed at the time that the agreement
was made and was not a genuine new enterprise.!® The first instance approval decision was quashed, and
the agreement application dismissed.?°

4.5 Undertakings

If the Commission has a concern that an enterprise agreement does not meet the approval requirements in
s5.186 and 187 of the Fair Work Act, the Commission can approve the agreement if it receives and accepts a
written undertaking from the employer(s) covered by the agreement which addresses that concern.*!

The Commission may only accept a written undertaking from an employer after seeking the views of each
bargaining representative?? and if satisfied that the effect of accepting the undertaking is not likely to
cause financial detriment to an employee or result in substantial changes to the agreement.'?

In Construction, Forestry, Maritime, Mining and Energy Union v C&H Acquisition Pty Ltd,*?* the Full Bench
considered whether the effect of accepting undertakings is likely to result in substantial changes to an
agreement.

Prior to the approval of the agreement, the employer provided an undertaking that the coverage of the
agreement would not exclude employees who exceeded the high-income threshold (the coverage

116 [2018] FWCFB 3702 at [7], [44]
117 12018] FWCFB 3702 at [45]-[59]
118 2018] FWCFB 3702 at [45]

119 [2018] FWCFB 3702 [68]-[71]
120 5018] FWCFB 3702 at [71]

121 Fair Work Act, 5.190(2).

122 kair Work Act, 5.190(4).

123 kair Work Act, 5.190(3).

124 12020] FWCFB 3134
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undertaking). The appellant submitted that the coverage undertaking constituted a substantial change to
the agreement. The respondent submitted that no employees were affected by the coverage undertaking.

The Full Bench considered that substantial change for the purposes of s.190 of the Fair Work Act referred to
a degree of change that altered the nature of the agreement. The Full Bench held the word ‘substantial’ in
5.190(3)(b) signifies a degree or quality of change that is substantial in the sense that it would alter the
essence or nature of the agreement, it is concerned with change that is transformative of the agreement so
as to raise concerns that the change may have affected the way in which employees chose to vote in
approving the agreement.!?

The Full Bench agreed that the scope of an enterprise agreement is one of its fundamental features,
however, that does not mean that any change to the scope of an agreement is a substantial change and
each case turns on its own facts and circumstances.?® The Full Bench found that acceptance of the
coverage undertaking would be unlikely to impact any employees. The Full Bench further found that the
coverage undertaking would not result in substantial change to the agreement.

See also the discussion in section 4.1.2 re Construction, Forestry, Maritime, Mining and Energy Union and
others v Specialist People Pty Ltd*?’ regarding whether undertakings can be accepted to resolve non-
compliance with 5.180(5) in appropriate circumstances.

4.6 Unlawful terms

Section 186(4) of the Fair Work Act requires the Commission to be satisfied that an agreement does not
include any unlawful terms. Section 194 defines ‘unlawful terms’ to include a ‘discriminatory term'.

In Application by Metropolitan Fire and Emergency Services Board,*?® the Commission, at first instance,
considered whether to approve an agreement that contained terms restricting the employment and
deployment of part-time firefighters. The Commission considered whether these provisions were
discriminatory terms for the purposes of s.195 because they could indirectly discriminate against women
and employees with parental and carer responsibilities.

The Commission decided that it was bound to follow the Federal Court judgment in Shop, Distributive and
Allied Employees’ Association v National Retail Association (No 2)'?° with respect to the interpretation of
what is a ‘discriminatory term’ for the purposes of 5.195.2% |n that case, the Federal Court had concluded
that, in the case of 5.153 (which is similar to 5.195), a term of an enterprise agreement will only be a
discriminatory term to the extent that it directly discriminates against an employee covered by the
agreement because of, or for reasons including, the employee’s particular identified characteristic or
attribute. 3!

125 12020] FWCFB 3134 at [37]
126 [020] FWCFB 3134 at [43]
127 2019] FWCFB 7919

128 5019] FWC 106

129 12012] FCA 480

130 12019] FWC 106 at [355]

131 12012] FCA 480 at [52]-[58]




General Manager’s report into developments in making enterprise agreements under the Fair Work Act 2009 (Cth)

The Commission held that the terms restricting the employment and deployment of part-time firefighters
were not discriminatory terms for the purposes of s.195 because they only provided for indirect
discrimination. 32 However, the agreement was approved with undertakings enabling employment and
rostering of part-time firefighters to resolve a concern relating to s.55 non-compliance with the flexible
working arrangement provisions set out in the NES.133

In The Hon. Christian Porter MP, Attorney General and Minister for Industrial Relations v Metropolitan Fire

134

and Emergency Services Board; United Firefighters’ Union of Australia*** the Full Bench considered:

. an application by the employer to vary some of the part-time provisions in the agreement to ensure
consistency with the undertakings provided on part-time employment pursuant to 5.217; and**®

. applications by the Minister for Industrial Relations to review the decisions at first instance on various
grounds including the determination that the part-time provisions were not discriminatory for the
purposes of 5.195.136

The Full Bench undertook the review of whether the part-time provisions were discriminatory by
considering the part-time provisions in the agreement as altered by the undertakings given at first instance
and the variations that they approved pursuant to 5.217 in this decision.**” The Full Bench held that the
undertakings and variations removed any grounds of indirect discrimination from the part-time provisions
in the agreement and that there was no longer any practical purpose in reviewing the first instance decision
with respect to 5.195.138 Thus, the Full Bench was not required to determine to finality the issue of the
interpretation of 5.195.%3°

Notwithstanding this, the Full Bench made some comments with respect to s.195 and said that:

° s.195 defines a ‘discriminatory term’ for the purpose of 5.186(4) concerning unlawful terms;

. the Commission’s assessment as to whether s.186(4) is satisfied is undertaken prior to the agreement
taking effect; and

. the assessment required by s.195 is whether a particular term ‘discriminates’ against an employee
covered by the agreement for a proscribed reason. This task is congruent with the identification of
directly discriminatory terms, as the text of this term will disclose whether it discriminates or not.1%°

The Full Bench considered that ‘given that indirect discrimination is concerned with actual impacts and
effects, it is not clear to us how it could be relevant to s.195, which exists for the purpose of an assessment
which must be made before an agreement commences operation and has any effect on anybody’.**!

132 12019] FWC 106 at [355]

133 Metropolitan Fire and Emergency Services Board [2019] FWCA 1023
134 2019] FWCFB 6255

135 2019] FWCFB 6255 at [5]

136 2019] FWCFB 6255 at [2]-[4]

137 2019] FWCFB 6255 at [60]

138 12019] FWCFB 6255 at [67]

139 12019] FWCFB 6255 at [73]

140 12019] FWCFB 6255 at [68]
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The Full Bench expressed concern as to how the assessment required to be made pursuant to s.186(4) in
respect of discriminatory terms could be conducted if s.195 was construed to include indirect
discrimination:

‘an examination of the text of the relevant agreement would not suffice, since it would be necessary to explore
the impact of facially neutral terms upon employees covered by the agreement ...Because the actual effects of
terms would not be known (unless perhaps “rolled over” from a previous agreement), the Commission would

need to speculate as to what effects might occur in the future.’142

Thus, the Full Bench considered it was implausible that Parliament intended s.186(4) and s.195 to be

construed to include indirect discrimination.*3

4.7 NES

The National Employment Standards (NES) are 11 minimum terms and conditions of employment (set out in
Part 2-2 of the Fair Work Act) that apply to national workplace relations system employees. An enterprise
agreement cannot contain a term that excludes the NES or any provision of the NES.'** An enterprise
agreement may include terms that are ancillary or incidental to the operation of an entitlement of an
employee under the NES and terms that supplement the NES, but only to the extent that the effect of those
terms is not detrimental to an employee when compared to the NES.#

4.7.1 Personal/carer’s leave

In Mondelez Australia Pty Ltd v Automotive, Food, Metals, Engineering, Printing and Kindred Industries
Union known as the Australian Manufacturing Workers Union (AMWU) & Ors*® the High Court allowed an
appeal from a judgment of the Full Court of the Federal Court of Australia (Full Federal Court) concerning
how the entitlement to paid personal/carer’s leave is calculated under s.96(1) of the Fair Work Act.

Section 96(1) of the Fair Work Act provides that ‘[flor each year of service with his or her employer... an
employee is entitled to 10 days of paid personal/carer's leave’.

The decision arose in the context of a challenge to the enterprise agreement of Mondelez Australia Pty Ltd
(Mondelez). Under the enterprise agreement, the ordinary hours of work are 36 hours per week and shift
lengths may be eight or 12 hours. The appeals proceeded on an assumption that the employees worked an
average of three shifts per week.* In accordance with the enterprise agreement, Mondelez credited the
employees with 96 hours of paid personal/carer’s leave per year of service. When employees would take
paid personal/carer’s leave for a single 12-hour shift, Mondelez would deduct 12 hours from their accrued

141 2019] FWCFB 6255 at [69]

142 2019] FWCFB 6255 at [70]

143 [2019] FWCFB 6255 at [68]—[73]
144 Eair Work Act, s.55

145 Fair Work Act, s.55(4)

146 12020] HCA 29

147 12020] HCA 29 at [6]
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balance. Over the course of one year of service, these employees would accrue a quantum of paid

personal/carer’s leave that is sufficient to cover eight 12-hour shifts.1*®

The employees, together with the AMWU, argued that s.96(1) of the Fair Work Act entitled them to paid
personal/carer’s leave sufficient to cover ten absences from work per year. That argument was accepted by
a majority of the Full Federal Court which held that a ‘day’ in 5s.96(1) refers to ‘the portion of a 24 hour
period that would otherwise be allotted to work’ (the ‘working day’ construction).4

A majority of the High Court rejected the ‘working day’ construction and held that what is meant by a ‘day’
or ‘10 days’ must be calculated by reference to an employee's ordinary hours of work. The High Court
declared:

‘The expression '10 days' in s 96(1) of the Fair Work Act 2009 (Cth) means an amount of paid personal/carer's

leave accruing for every year of service equivalent to an employee's ordinary hours of work in a week over a two-
week (fortnightly) period, or 1/26 of the employee's ordinary hours of work in a year. A 'day' for the purposes of s
96(1) refers to a 'notional day', consisting of one-tenth of the equivalent of an employee's ordinary hours of work

in a two-week (fortnightly) period.” 150

4.8 Mandatory terms

Part 2-4 Division 5 of the Fair Work Act provides that enterprise agreements must include a flexibility term
and a consultation term.

If an enterprise agreement does not include a flexibility term or a consultation term or the terms do not
meet all the requirements set out in the Fair Work Act, the model terms as prescribed by the Fair Work
Regulations are taken to be a term of the agreement.>!

In Auld and ors v Teekay Shipping (Australia) Pty Ltd*>? the Commission was required to consider, among
other requirements, whether or not the respondent complied with any consultation obligations as required
by s.389(1)(b) of the Fair Work Act.

The Teekay Shipping (Australia) Pty Limited Seagoing Ratings Dry Cargo Enterprise Agreement 2015 applied
to the applicants’ employment. The agreement did not contain a consultation term that complied with the
requirements of 5.205 and the model consultation term was taken to be a term of the agreement. !> The
preliminary question to be determined was whether the model consultation term, taken to be a term of the
Agreement, applies in substitution of, or in conjunction with, clause 9 of the agreement (which deals with
consultation).’>*

A Full Bench of the Commission concluded that the inclusion of the model consultation term does not have
the effect of displacing and rendering inoperative the existing consultation provisions of the agreement.

148 12020] HCA 29 at [8]

149 2019] FCAFC 138 at [203]

150 12020] HCA 29 at [45]

151 Fair Work Act, 5.202(4), 5.205(2).
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154 12019] FWCFB 6047 at [11]
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The Full Bench concluded that a non-compliant agreement consultation term together with the model
consultation term operate as terms of the agreement and any conflict between the two provisions may be
resolved through the usual means of interpreting agreements.>®

The Full Bench also found that when read together, the agreement consultation term and the award
consultation term (operating as an incorporated term), result in the agreement containing a consultation
term which meets the description in s5.205 of the Fair Work Act. ¢

Following a writ of mandamus issued by the Federal Court,**” the Full Bench expressed the provisional view
that the question of whether the model consultation term applies in substitution of, or in conjunction with
clause 9 of the agreement does not arise because the model consultation term is not taken to be a term of
the agreement. The Full Bench also expressed the provisional view that if wrong in the conclusion and the
model consultation term is taken to be a term of the agreement, the model consultation term applies in
conjunction with clause 9 of the agreement and the award consultation term operates as an incorporated
term and will have effect subject to any inconsistency with an express provision of the agreement. 8

The respondent then lodged an originating application in the Federal Court seeking constitutional writs to
quash the orders made by the Commission and declarations that the agreement did not contain a
consultation term that complied with s.205, the model consultation term was a term of the agreement and

applied to the exclusion of the non-compliant agreement consultation term.®

The Federal Court found that the model consultation term became a term of the agreement at the time of
its approval. The Federal Court also found that the terms of the model consultation term applied to the
exclusion of any rights or obligations in clause 9 of the agreement or the award consultation term.

In conclusion, the Federal Court found that if an enterprise agreement fails to contain a consultation term
that complies in all respects with s.205(1) and (1A), 5.205(2) deems the model consultation term to be a
part of the agreement so that consultation must occur only in accordance with the statutorily prescribed
mechanism.®° Thus, if a model consultation term is taken to be a term of the Agreement, it applies in
substitution of an agreement consultation term.¢?

4.9 Procedural issues in relation to the approval of enterprise agreements

This section reports case law developments on the powers of the Commission in relation to the procedural
aspects of approving agreements.

155 [2019] FWCFB 6047 at [74]
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4.9.1 No power to redact pay rates

The Australian Workers’ Union v Oji Foodservice Packaging Solutions (Aus) Pty Ltd®? considered whether
the Commission has power to redact wage rates.

Section 601 of the Fair Work Act contains, among other things, certain publication requirements including:

‘(4) The FWC must publish the following, on its website or by any other means that the FWC considers

appropriate:

(a) a decision that is required to be in writing and any written reasons that the FWC gives in relation to such

a decision;
(b) an enterprise agreement that has been approved by the FWC under Part 2-4.
The FWC must do so as soon as practicable after making the decision or approving the agreement.’

The Full Bench held that 5.601(4) requires the Commission to publish in full an ‘enterprise agreement that
has been approved by the FWC’ and the construction the Full Bench adopted reflected the ordinary,
everyday meaning of the word ‘publish’” which is ‘to [make] generally known, declare or report openly;

announce ...’163

The Full Bench noted that 5.6