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Relevant Background

L. On 3 December 2019, the Full Bench published (2019) 293 IR 1 (the December
Decision). Another decision was published on 30 March 2020 in [2020] FWCFB 1704
(the March Decision). Both decisions foreshadowed a trial of a wage determination
methodology that was described in the December Decision as the “preferred approach.”
The trial results were published in November 2021. In a statement published on 31
January 2022 ([2022] FWCFB 6), the Full Bench stated that the trial report was provided
to the Fair Work Commission (the FWC) on 25 January 2022. The Bench identified a

number of potential issues that would likely be of significance, without limiting them,



and indicated that they intended to take the final step in process envisaged in the
December Decision and make a “final determination as to the new wages structure to be
placed in the Supported Employment Services Award 2010 (the Award)]” after affording

an opportunity for further evidence and submissions.'

2. Pursuant to the Full Bench’s directions, the AED filed a position paper on 16 March 2022
that foreshadowed arguments that the “preferred approach,” the subject of the trial, would

include terms in the Award that would exceed the statutory variation authority” conferred

by the former section 156(2)(b)(i) of the Fair Work Act 2009 (the FW Act).

3. The “preferred approach” has a number of aspects. Those the subject of objection are the
proposed variations designated in the annexure to the December Decision and the March
Decision as clause B.1.1; clause B.2; and clause B.3. Additionally, the proposed
inclusion in clause 14.1 of the words “nature of the position in which the employee is
employed” and the classifications in clause 14.2 labelled Grade A and B.? Collectively,

these proposals are referred to hereafter as the Grade A and B terms.

4. The AED relies on the statement of Kairstein Wilson dated 13 May 2022 (the Wilson
Statement). Insofar as the Wilson Statement identifies evidence and arguments raised
by the AED prior to 30 March 2020 that have not, so far, been dealt with by the Full
Bench, those matters are dealt with further in paragraphs [58] to [60] below.

The Fair Work Commission’s authority

5. The former section156(2)(a) of the FW Act required periodic review of all modern
awards. The review of an award enlivened a discretion on the part of the FWC to make
a determination that, relevantly, varied the reviewed award to give effect to the outcomes
of the review: section 156(2)(b). However, the discretion is not at large. It is subject to,
and limited by, other provisions of the FW Act. A term must be permitted or required
content (see section 136(1)) and alter the award only to the extent necessary to achieve
the modern awards objective and, if applicable, the minimum wages objective.* The
FWC was only permitted to vary modern award minimum wages if satisfied that doing

so is justified for work value reasons.’

! Statement, [8]-[9].
2 Using that term in the manner described in Hossain v Minister for Immigration (2018) 264 CLR 123, [23] (Kiefel
CJ, Gageler and Keane J1J).

3 Asrefined in the Full Bench decision of 30 March 2020 [2020] FWCFB 1704.
4 Section 138 of the FW Act.
Section 156(3). Those reasons were exhaustively defined by section 156(4).



Of particular significance is section 136(2)(a) of the FW Act, which prohibits a term that
contravenes subdivision D of Division 3 of Part 2-3. A contravening term is of no effect
to that extent.’® The prohibition is imperative. To include a contravening term
constitutes a material breach of an express condition of the valid exercise of a
decision-making power’ and would cause the FWC to mistake its authority.® It follows
that a purported exercise of the variation power in breach of section 136(2)(a) is

invalid. Variation would be futile in any event due to section 137.
Subdivision D includes section 153(1). It too is imperative, and provides:
Discriminatory terms must not be included.

(1) A modern award must not include terms that discriminate against an
employee because of, or for reasons including, the employee’s race, colour,
sex, sexual orientation, age, physical or mental disability, marital status,
family or carer’s responsibilities, pregnancy, religion, political opinion,
national extraction or social origin.

The text of section 153(1) is plain and broad: terms that “discriminate against” employees
“because of, or for reasons including,” disability must not be included. The phrase
“discriminate against” in section 153(1) connotes adverse differential treatment’
“because of or for reasons that include” mental or physical disability. The Grade A and
B terms would maintain the status of employees with disability as the lowest paid of any
employee covered by a modern award because of, or for reasons including, disability
(noting that qualification under section 94(1) of the Social Security Act 1991 (the SS Act)
requires the presence of physical and/or mental disability). The wage would be lower
than for an award free employee with a disability covered by the Second Special National

Minimum Wage Order because of, or for reasons including, disability.

Section 137 of the FW Act.

Wei v Minister for Immigration and Border Protection (2015) 257 CLR 22 at 32 [23] (Gageler and Keane JJ).
To ‘misunderstand the nature of [its] jurisdiction ... or ‘misconceive its duty’ or ‘[fail] to apply itself to the
question which [section 153 of the Act] prescribes: Coal and Allied Operations Pty Ltd v Australian Industrial
Relations Commission (2000) 203 CLR 194 at 208-209 [31] (Gleeson CJ, Gaudron and Hayne JJ); see also
Australian Mines and Metals Association Inc v Construction, Forestry, Maritime, Mining and Energy Union
(2018) 268 FCR 128 at 144-145 [70]-[71] (Allsop CJ, Griffiths and O’Callaghan JJ), Mwango v Fair Work
Commission [2019] FCA 1274 at [45(3)] (Thawley J).

Shop, Distributive and Allied Employees Association v National Retail Association (2012) 205 FCR 227 at [53]
(Tracey J). See also Australian Building and Construction Commissioner v McConnell Dowell Constructors
(Aust) Pty Ltd (2012) 203 FCR 345 at [25]-[27] (Buchanan J); [69] (Flick J, who cited SDA at [61]); [111]
(Katzmann J); Director, Fair Work Building Industry Inspectorate v ADCO Constructions Pty Ltd (no 2) [2016]
FCA 1463 at [100]-[104] (Collier J); and Director, Fair Work Building Industry Inspectorate v ADCO
Constructions Pty Ltd [2016] FCA 602 at [13] (Logan J).



Section 153(3)(b)

10.

11.

12.

In paragraph [377] of the December Decision the Full Bench explained that:

“We are also satisfied that the variations would not involve any contravention of
s.153(1), having regard to s.153(3)(b).”

This is the only statement in the December Decision (or other decision in these
proceedings) that addresses the interaction between sections 153(1) and 153(3)(b). It may
be inferred that the Full Bench was of the view that the Grade A and B terms enlivened
section 153(3)(b). This invites consideration of the proper construction of this provision
in light of the broad prohibition in section 153(1) and other relevant provisions of the

FW Act.

Section 153(3)(b) provides that:

3) A term of a modern award does not discriminate against an employee
merely because it provides for minimum wages for:

(b) all employees with a disability, or a class of employees with a

disability.
Mere disability does not engage the defined phrase; the employee must have a form of
impairment recognised by section 94(1) or section 95(1) of the SS Act to a prescribed
degree such that, as will be shown, the employee’s productive work capacity is adversely

affected.

Applicable Principles

13.

Statutory construction requires consideration of the ordinary and grammatical

meaning of the words that are used while at the same time taking into account context

and purpose. The meaning to be given to statutory words is their contextual
meaning.'® Remedial or beneficial provisions of a statute are to be given a generous, fair,

liberal and large interpretation. Exceptions do not require such an interpretation and

10

SZTAL v Minister for Immigration and Border Protection (2017) 262 CLR 362 at 368 [14] (Kiefel CJ, Nettle
and Gordon J)), Talacko v Bennett (2017) 260 CLR 124 at 145 [65], (Kiefel CJ, Bell, Keane, Gordon and
Edelman JJ), 149 [82] (Nettle J), 148 [78] (Gageler J), R v A2 (2019) 93 ALJR 1106 at 1117-1118 [32]-[37]
(Kiefel CJ and Keane J), 1131 [124] (Bell and Gageler JJ), 1138-1139 [163]-[164] (Edelman J). See also Fair
Work Ombudsman v Spotless Services Australia Ltd [2019] FCA 9 at [9]-[20] (Colvin J), most of which were
cited with approval in Berkeley Challenge Pty Ltd v United Voice [2020] FCAFC at [153] (Collier and Rangiah
1.



14.

15.

should be read narrowly.'' Moreover, so far as possible, statutes are to be construed

consistently with Australia’s international legal obligations.

Section 153(1) is beneficial and protective. In clear and unambiguous terms, the section
bans award content that “discriminate against” those with a stated attribute because of or
for reasons that include those attributes. The ban applies irrespective of the employer or
the nature of the employment. It applies regardless of any consideration that might

otherwise justify inclusion.'?

Section 153(3)(b) renders the general ban inoperative to the extent of its terms. The
section does not, however, authorise the FWC to devise a minimum wages structure for
those employees outside the parameters established by the FW Act. No special treatment
or exemption is given by the FW Act for employers who also happen to be ADEs. Nor
does the section create a zone of decisional freedom that renders it unnecessary to give
constructional weight to the protection section 153(1) otherwise confers on all disabled

employees.

Relevant aspects of general findings

16.

17.

There are several aspects of the general findings referred to in paragraphs [245]-[253] of

the December Decision that bear on construction.

First, the implicit finding"® that ADE employment caters for “more severely disabled
persons” has, respectfully, no statutory or evidentiary footing. Neither the SS Act or the
FW Act distinguish between categories of impairment in this way. DSP qualification is
engaged if a person has an impairment of a prescribed nature and degree. The FWC has
no role in this assessment. Moreover, save for capacity based wages of the kind referred
to in section 47 of the Disability Discrimination Act 1992 (the DD Act), section 45(2) of
the DD Act expressly excludes wage discrimination conceived of as a special benefit for
disabled persons. This conception was implicitly rejected by the Productivity
Commission in the review of the DD Act that resulted in the inclusion in that Act of

section 45(2).14

By parity of reasoning see Rose v Department of Social Security (1990) 21 FCR 241 243-244 (Lockhart,
Gummow and Einfeld JJ); Minister Administering the Crown Lands Act v NSW Aboriginal Land Council (2008)
237 CLR 285 at 293 [19]-[20] (Kirby J, agreeing in the result).

Of course, regardless of the interaction between sections 153(1) and section 153(3)(b), a term must still be
permitted or required and still be capable of inclusion to the extent stated in section 138.

December Decision, [246].

Review of the Disability Discrimination Act 1992, Productivity Commission, 2004. A contention that ADEs

constituted a special measure was recorded by the Productivity Commission and implicitly rejected by their
recommendation, 352-354.



18.

19.

20.

21.

Second, the jurisdictional context is minimum wages. Minimum wages is an employee
benefit.!> The mode of operation of ADEs or the manner in which they may arrange work

the subject of award regulation is, respectfully, the incorrect frame of reference.

The position of ADEs as employers has no statutory significance for the exercise of the
FWC’s minimum wage authority. In any event, the perceived risk to continued ADE
employment from the SWS is negated by evidence exposed in the trial report (but not
disclosed to the Full Bench by any of the ADE employers, their organisations or the
Commonwealth) that five of the ADESs in the sample group utilise the SWS to determine

wages.!®

Third, it is not the function of the FWC to act upon a desire to protect ADE employment
in fixing minimum wages for work (the Full Bench said it was a “factor foremost” in
their consideration'”). Nor is the reason why employers employ labour or how they
deploy it to meet their needs relevant to setting the minimum cost of that labour. Job
customisation for the same cohort of employees occurs in non-ADE employment.'® The
National Disability Insurance Scheme Act 2013 (the NDIS Act) enables an individual
disabled participant to align their goals and aspirations with the necessary and reasonable
supports considered appropriate to support them. The alignment is achieved by a “highly
individualised” assessment.'” A goal or aspiration of employment or of continued
employment can be supported through the NDIS regardless of the identity of the
employer.?’ This tells against the FWC intervening in favour of ADEs by conferring on

them a labour cost advantage relative to other employers of employees with a disability.

Fourth, the fact that DSP qualification results in a person falling within the defined
phrase “employee with a disability,” as the subject matter of section 153(3)(b), has itself
no significance for wage setting. The DSP is a welfare measure that addresses the work
inability of an employee with a disability. It has nothing to do with remuneration for the

work the employee can do. It is entirely residual. This explains the presence of the SWS

20

Minima are intended to intervene in the market and lift the floor of such wages: Re Annual Wage Review 2017-
18(2018) 279 IR 215, [478].

See table A.3 on page 138 of the Fair Work Commission New Wage Assessment Structure Evaluation. This
group was the third highest in the sample. The report also records on page 72 that a small number of ADEs had
reported that the SWS subsidy paid by the Department of Social Services had helped their organisation remain
viable in the past.

December Decision, [246].

Wilson Statement, [29]-[30].

Sections 31, 33(1)(a), and 34(1) of the NDIS Act. More so than other legislative schemes, the NDIS Act confers
a benefit that is highly individualised: National Disability Insurance Agency v WRMT (2020) 276 FCR 415,
[152] (the Court).

There is no statutory reason why an individual person cannot select ADE employment or continued ADE
employment as a goal and aspiration for NDIS purposes.



as a criterion for qualification and the definition of “work” in section 94(5) as part of the
“continuing inability to work™ criterion. They enable the remunerative work capacity of
a person to be ascertained. The DSP itself is an irrelevant consideration.?! It is not a work

value reason.
“Employee with a disability”
22.  The phrase is a term of art. It is defined in s 12 of the FW Act.

employee with a disability means a national system employee who qualifies for
a disability support pension as set out in sections 94 or 95 of the Social Security
Act 1991 (Cth), or who would be so qualified but for paragraph 94(1)(e) or
paragraph 95(1)(c) of that Act.”

23.  To qualify (and accordingly meet the threshold stipulated by section 12 and section
153(3)(b) of the FW Act), the Secretary must be satisfied of each element of section 94(1)
of the SS Act (but for FW Act purposes with the omission of section 94(1)(e)):

A person is qualified for disability support pension if:

(a) the person has a physical, intellectual or psychiatric impairment; and
(b) the person’s impairment is of 20 points or more under the Impairment
Tables; and
() one of the following applies:
)] the person has a continuing inability to work;

(i1) the Secretary is satisfied that the person is participating in the
program administered by the Commonwealth known as the
supported wage system; and

(d) the person has turned 16; and
(da) in a case where the following apply:
6)] the person is under 35 years of age or is a reviewed 2008-2011
DSP starter;

(ii) the Secretary is satisfied that the person is able to do work that
is for at least 8 hours per week on wages at or above the
relevant minimum wage and that exists in Australia, even if
not within the person’s locally accessible labour market;

(iii) if the person has one or more dependent children—the
youngest dependent child is 6 years of age or over;

21 Tt is noted that the Full Bench have expressed a different view: December Decision, [253].

22 These submissions focus on section 94(1) of the SS Act. Section 95(1) applies to people who are legally blind.
There is evidence to suggest that this is engaged by the Grade A and B terms.



24.

25.

the person meets any participation requirements that apply to the
person under section 94A; and

(ea) one of the following applies:
(1) the person is an Australian resident;
(ia) the person is absent from Australia and the Secretary has made
a determination in relation to the person under
subsection 1218AAA(1);
(i1) the person is absent from Australia and all the circumstances

described in paragraphs 1218AA(1)(a), (b), (c), (d) and (e)
exist in relation to the person.

Of significance is criterion (c). This requires that either of the things it mentions apply to

the person. The first is a “continuing inability to work.” The second is SWS participation.

The concept of a “continuing inability to work™ is contained in section 94(2):

(2) A person has a continuing inability to work because of an impairment
if the Secretary is satisfied that:

(aa)

(a)

(b)

in a case where the person’s impairment is not a severe
impairment within the meaning of subsection (3B) or the
person is a reviewed 2008-2011 DSP starter who has had an
opportunity to participate in a program of support - the person
has actively participated in a program of support within the
meaning of subsection (3C), and the program of support was
wholly or partly funded by the Commonwealth; and

in all cases - the impairment is of itself sufficient to prevent the
person from doing any work independently of a program of
support within the next 2 years; and

in all cases - either:

(1) the impairment is of itself sufficient to prevent the
person from undertaking a training activity during the
next 2 years; or

(i1) if the impairment does not prevent the person from
undertaking a training activity—such activity is
unlikely (because of the impairment) to enable the
person to do any work independently

In section 94(5) a “program of support” and “work” are defined as:

program of support means a program that:

(a)

(b)

is designed to assist persons to prepare for, find or maintain
work; and

either:



26.

27.

(1) is funded (wholly or partly) by the Commonwealth;
or

(i1) is of a type that the Secretary considers is similar to a
program that is designed to assist persons to prepare
for, find or maintain work and that is funded (wholly
or partly) by the Commonwealth.

work means work:

(a) that is for at least 15 hours per week on wages that are at or
above the relevant minimum wage; and

(b) that exists in Australia, even if not within the person’s locally
accessible labour market.

Section 94(2)(aa) requires that the person be “actively participating in a program of
support.” This in turn requires the individual person to satisfy the requirements of a
legislative instrument made by the Minister (section 94(3C)). That instrument is the
Social Security (Active Participation for Disability Support Pension) Determination
2014. The Determination identifies criteria for active participation in section 7(1). One
of these criteria, section 7(1)(b), calls up additional criteria, all of which must be

“satisfied in relation to the person and the program of support.” The last is section 7(5):*

5) This subsection is satisfied in relation to a person and a program of
support if;

(a) at the end of the relevant period®*, the person is participating
in the program of support; and

(b) the person is prevented, solely because of his or her
impairment, from improving his or her capacity to prepare for,
find or maintain work through continued participation in the

program (emphasis added).

As can be seen, the whole application of the defined phrase “employee with a disability”
hinges on an individual’s participation in the SWS or the existence of a continuing
inability to work, as defined. The latter criterion in particular is highly individualised. A
period of assessment is required to determine whether the person is prevented from
working independently of an ADE due to the effect of their impairment on their capacity.
Here, work means at least 15 hours a week on wages that are at or above the relevant

minimum wage.

23

24

An ADE is included in the list of providers designated as a “program of support:” section 5.

“Relevant period” is defined as 36 months after a person claims the pension: s 5(1). A person satisfies this
requirement if they have participated for at least 18 months during those 36 months: section 8(2).



28.

29.

30.

31.

10

Eligibility for the SWS is expressed differently:

Employees covered by this schedule will be those who are unable to perform
the range of duties to the competence level required within the class of work
for which the employee is engaged under this award, because of the effects of

a disability on their productive capacity and who meet the impairment criteria

for receipt of a disability support pension (emphasis added).

Unlike the continuing inability to work criterion, it is sufficient that the employee be
unable to perform the range of duties contemplated by a class of work covered by an
award (as distinct from being prevented from performing work independently of,
relevantly, the ADE by the impairment itself). Both section 94(1)(c) criteria however
focus on what the worker can deliver by way of work as the work indicia of the effects

of disability.

The “gateway requirements” in clause B.1.1 would alter this state of affairs by subjecting
access to the minimum wage to a hypothetical assessment of the work contribution the
employer considers the employee can make given the “circumstances” of that person’s
disability.”> The requirements however are likely to have distorting effects for DSP

eligibility.

An employee employed in a position that is tailored and adjusted for the circumstances
of their disability is a person, it follows, who is able to perform the range of duties to the
competence level required within the class of work which the employer is engaged under
the award. Eligibility for the SWS is of course predicated on an inability to do those
duties. Likewise, such a person is unlikely to satisfy section 94(2)(a) of the SS Act. That

E3]

element is an aspect of the “continuing inability to work™ criterion. As has been
mentioned, it focuses on whether the person’s impairment by itself prevents work
independently of a program of support. However, “work” is defined by section 94(5) of
the SS Act as work “for at least 15 hours per week on wages that are at or above the
relevant minimum wage.” The outcome of the evaluation contemplated by clause B.1.1
is work at the relevant minimum wage for Grades A and B. It is difficult to see how the

prevention threshold for the continuing inability to work criterion could be met.

“Merely”

32.

The word “merely” in section 153(3) is a word of limitation. This is apparent from the

text and context of the section. The text is obvious. By itself, “merely” is a word of strict

25

The FWC has no visibility of this assessment or the comparative work value of the resultant work. This aspect
of the “preferred approach” was not assessed by the trial evaluation.



33.

34.

35.

36.

11

limitation. Context explains the nature of the limitation as confined to the provision an
award makes for minimum wages in respect of the work output that an individual

employee with a disability has the capacity to deliver. This is apparent in several ways.

First, section 153(3)(b) ambulates section 94(1) by enabling a wage standard to be

developed which intersects with the work criterion for DSP qualification.

Section 94(1) takes award regulated work as it finds it. Implicitly, it picks up where work
leaves off by presuming the existence of an award based wage standard that has valued
work. A harmonious construction of the qualification provisions of the SS Act and
section 153(3)(b) is one that construes section 153(3)(b) beneficially; as a provision that
permits adjustment to the award wage standard to enable the impaired person’s
productive work capacity to be ascertained and remunerated, according to that capacity,
for work that has been valued on the same basis as other employees (i.e. without regard
to impairment, which is not a work value reason prescribed by section 156(4)). The

residual incapacity is addressed by the welfare benefit.

Second, section 150 of the FW Act prohibits the inclusion in an award of an
“objectionable term.” Such a term is one that permits, has the effect of permitting, or
purports to permit a contravention of Part3-1 of the FW Act.?® “Permits” means

“authorise,” in the sense of “give permission to or opportunity for.”?’

Proposed clause 14.2 would authorise a minimum rate of pay for Grade A and B*® that is
lower than other employees of an ADE employer by reason of the circumstances of their
disability, or for a reason that includes that reason. This is one form of adverse action.?’
The proposed clause would allow the opportunity for abstract assessment of a disability
and its perceived effects (not necessarily based on actual work performance over a period
of time) to intrude into how work is classified. The FWC cannot exclude the possibility
that this intrusion will authorise the infliction of injury in employment®® because of

disability. This too is adverse action.’’

26

27

28

29

30

31

FW Act, section 12 (definition of “objectionable term”).

See Re Application by Metropolitan Fire and Emergency Services Board (2019) 284 IR 239 at [254], [264]
(Gostecnik DP) citing Australian Industry Group v Fair Work Australia (2015) 205 FCR 339. On this issue, the
Full Court in A/G cited the reasons of a Full Bench at [18] and agreed with them at [66].

Presently, those rates are 34% and 69%, respectively, of the rate that currently applies to the lowest classification
in the Award, Grade 1 (which is a training grade).

Section 342(1)(d) of the FW Act. It is the current position: December Decision, [342].

Lamont v University of Queensland (No 2) [2020] FCA 720 at [66]-[67] (Rangiah J); Squires v Flight Stewards
Association of Australia (1982) 2 IR 155 and 164 (Ellicott J).

Section 342(1)(b) of the FW Act



37.

38.

39.

40.

12

An employer who takes adverse action because of disability contravenes section 351(1)
of the FW Act, unless doing so is not unlawful under anti-discrimination law, relevantly
the DD Act.*? Section 47(1)(c) and (d) of the DD Act saves anything done by an employer
in “direct compliance with” (inter alia) an award (s 47(1)(c) and (d)) from a finding of
unlawful discrimination, but only to the extent that the award makes specific provision
for payment of salary or wages, including minimum wages, to people who would be
eligible for a DSP, where the salary or wages are determined by reference to the capacity

of the person.

It would not be a harmonious construction of sections 150 and 153(3)(b) of the FW Act
to read the latter as permitting the inclusion of an “objectionable” term on the subject of
minimum wages as if it were a broad based exemption for disability based discrimination.
Such a construction would enable the FWC to include forms of wage adversity in an
award that go further than the carefully calibrated adversities excused by section 47(1)(c)
and (d) of the DD Act on the same subject.*

Third, section 161 of the FW Act imposes on the FWC a duty to review an award referred
by the Australian Human Rights Commission under section 46PW of the Australian
Human Rights Commission Act 1986 (Cth). If, upon review, the FWC is satisfied that a
proposed award term requires a person to do anything unlawful (but for the fact that the
act would be done in direct compliance with the award), the award must be varied.** The
President of the Australian Human Rights Commission must refer the award to the FWC
if he or she receives a complaint.’> The legislature is unlikely to have intended that
section 153(3)(b) would sanction discriminatory minimum wage terms liable to be

removed under s 163(3) of the FW Act.

Fourth, as has already been mentioned, the prohibition on discrimination in
section 153(1), read with section 153(3)(b), is beneficial. So are the minimum wages

terms of an award. This, together with the text and context of ss 153(1) and (3), supports

32

33

34

35

FW Act, section 351(1), (2)(a), (3)(ab)).

As has been mentioned, the Grade A and B terms cannot be viewed as a special, beneficial, measure. This is
foreclosed by section 45(2)(b) of the DD Act and implemented the Productivity Commission’s
recommendation that the exemption given by the DD Act by section 47 for “capacity based wages” not be
overridden by viewing discriminatory wages as a “special measure: Review of the Disability Discrimination
Act 1992, Productivity Commission, 2004, 352-354. That the Commission’s recommendation was the source
of the inclusion of section 45(2) in the DD Act is apparent from the Explanatory Memorandum to the
Disability Discrimination and Other Legislation Amendment Act 2008, [99]-[101].

Section 161 has been the subject of scant consideration. In Black Coal Mining Industry Award 2010 [2015]

FWCFB 2192; 249 1R 26, the Full Bench referred to having received a referral under s 46PW of the Australian
Human Rights Commission Act, but the impugned term was straightforwardly discriminatory within the meaning

of's 153(1) of the FW Act.
AHRC Act, section 46PW(1), (3), (7)—(8).
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a construction of section 153(3)(b) that authorises the inclusion in an award of minimum
wage terms that permit differential minimum wage treatment in respect of employees
with a disability only insofar as this is necessary to take account of the effects of disability
on a person’s capacity. “Capacity” here denotes “productive capacity.”*® This is how

“merely” is to be understood.

Consequences of the AED’s construction

41.

The AED’s construction of “merely” aligns section 153(3)(b) with the DD Act, the SS
Act’” and with Noijn v the Commonwealth (2012) 208 FCR 1. In Noijn, Buchanan J said
at [ 148] that pay should be fixed at a rate that was reasonable “having regard to the output
of the disabled worker compared with the output of the non-disabled worker.”*® The
AED’s construction produces no disconformity with the FWC’s other wage instruments.

Rather, it aligns with those instruments. Further, the AED’s construction:

(a) It avoids the possibility that personal characteristics and assumptions about

disability and its effects will intrude into the classification of work.*

(b) Gives effect to the methodology utilised by the FWC to design the National
Minimum Wage Order. Productive capacity is the basis for the distinction made
by the FWC between the first and the second special form of order.*’ The second
Order contemplates lower actual pay than would otherwise apply for the

performance of work. However, the work itself retains the same value.

(c)  Gives effect to the human rights embodied in the Convention on the Rights of
Persons with Disabilities, which confers rights to equal remuneration for equal
work and to just and favourable conditions of work,*' and ILO’s Vocational
Rehabilitation and Employment Convention 1983, which requires measures that
enable employment opportunities that conform with salary standards applicable to
workers generally.*> These rights establish comparative standards that support

raising terms and conditions for employees with a disability.

(d)  Does not alter the work value of the work the worker has been engaged to perform.

36

37

38

39

40

41
42

As distinct from say “competency”. For this concept in an award setting see Qube Ports Pty Ltd v McMaster
(2016) 248 FCR 414 at 428 [55]-[56] (Bromberg J)”.

See section 47(c)(iv) of the DD Act.

See also Noijn, [12].

This is something that the Full Bench have themselves identified as undesirable: December Decision, [366].
Wilson Statement, [9]-[10].

Wilson Statement, [26].

Wilson Statement, [28].
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Indeed, it keeps work and worker separate, ensuring that the work is not devalued

by association with disability.

(e)  Would enable the FWC to establish a safety net of fair minimum wages that meets
the objective stated in section 284(1)(e) of the FW Act and that achieves the
modern award objective of fairness, relevance in a manner that addresses the
matters expressly referred to in section 134(1)(a), (c), (d) (e) and (g) as well as the
general objects of the FW Act stated in section 3(b) and (e).

The other two forms of exemption granted by section 153(3)(a) and (c) do not assist to

construe the reach of section 153(3)(b). The subject matter of each is entirely different.

It follows from the foregoing that section 153(3)(b) is not engaged by the Grade A and
B terms. Those terms would not “merely” make provision for the authorised subject

matter.

The consequences of including the Grade and B terms in the Award

Minimum wage has a settled meaning

44,

45.

46.

47.

Inclusion of the Grade A and B terms would result in legally sanctioned double

discrimination against ADE employees with a disability for the same disability.*

Proposed clause 14.2 and the gateway requirements of proposed clause B.1.1 would first
require the employer to classify an employee by matching a position to its assessment of
the “circumstances of the employee’s disability.” This is wholly evaluative of the worker,

as distinct from the work of that worker.

The criterion “circumstances of the disability” is broader than “capacity” and, for the
purposes of assessment, may or may not require actual work performance and is divorced
from the value the employer obtains from its labour need. The frame of reference is work
only employees with a disability would perform as the basis for fixing an upper limit on
the amount of minimum wage the individual worker could earn from the employment,
regardless of their productive output. It risks the intrusion of subjective views of what a
person can’t do. A focus on output emphasises observable performance of what the

employee can do.

The “preferred approach” would then, through proposed clause 14.4, make another wage

43 Of course, if the FWC does not stipulate the SWS there is a risk that the worker would not qualify under section

94(1) and hence not be an “employee with a disability.”
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49.

50.
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assessment method available that does test the employee’s productive output but does so
in the very work that proposed B.1.1 assumes has been adjusted. It may be thought this
would be unnecessary if, having tailored duties for an individual person, that person

remains employed, but that is not the operating assumption of the “preferred approach.”

Even if the “preferred approach” is viewed as providing for two methods of assessing
capacity, and accordingly viewed as capable of being lawfully included in the Award,*
the effect is to do so for the same disability by methodologies that produce differing wage
outcomes for the same work. Such a disparity strays beyond mere differential minimum

wage treatment*’ and is unlikely to be necessary to meet the minimum awards objective.

No other employee covered by the Award would be subject to two evaluative methods
applicable to wage determination. Those classified in Grades 1 to 6 of the Award would
have the benefit of the alignments with the Manufacturing Award recognised by the Full
Bench.*® The Bench proposes further alignments with the Food, Beverage and Tobacco
Manufacturing Award, the Gardening and Landscaping Services Award, and the Textile,
Clothing, Footwear and Associated Industries Award.*” These alignments correspond
with the statutory concept of minimum rates, which is based on uniformity and
consistency of employee treatment within and between awards.”® The FW Act was
legislated against this background,* and the legislature is to be taken to have intended
the continuation of that approach.’® The Grade A and B classifications would be
anomalous. The minimum wage base would be ascertained solely by reference to work

done by those with disability employed by an ADE.

The Grade A and B terms would, if included, destroy consistency across awards, in
creating a uniquely disadvantageous classification for employees of a particular kind
(i.e., with a disability) employed by a particular form of enterprise (i.e., ADEs). This

does not constitute the setting of a “minimum wage,” within the settled industrial

44

45
46
47
48

49

50

And even then a proposed terms must still meet the safety net standards the FW Act: section 134(1) (the modern
awards objective); section 138 (achievement of the modern awards objective) and section 284(1) (the minimum
wages objective). The term must also satisfy the necessary threshold.

See Noijn v the Commonwealth (2012) 208 FCR 1, [266] (Katzmann J).

December Decision, [13].

Wilson Statement, [19].

(2013)235IR 332 at 352-353 [76]-{79]; (2018) 279 IR 215. See also 4 yearly review of modern awards — Award
stage — General Retail Industry Award 2020 [2020] FWCFB 6301 at [28]; Re Annual Wage Review 2019-20
[2020] 297 IR 1 at (128); Re Annual Wage Review 2015-16 (2016) 258 IR 201 at [138].

Re Annual Wage Review 2012-13 (2013) 235 IR 332 at 352-353 [76]; see also 4 yearly review of modern awards
— Award stage — General Retail Industry Award 2020 [2020] FWCFB 6301 at [28].

See in particular, Electrolux Home Products Pty Ltd v Australian Workers’ Union (2004) 221 CLR 309 at 346-
347 [81] (McHughJ), see also 323-325[7]-8] (Gleeson CJ), 370-371[161] (Gummow, Hayne and
Heydon JJ), 398 [251] (Callinan J).
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meaning of that phrase. The effect is to deny the Grade A and B terms the status of
minimum wages for the purposes of s 153(3)(b).

The Full Bench is aware that the “preferred approach” would result in rates of pay below
the National Minimum Wage.”' However, the true effect of the “preferred approach”
would be to establish a wage on a basis that is less beneficial than even the Second
Special National Minimum Wage. Worse, since the Second Special National Minimum
Wage is set for any employee with a disability performing any work of any kind in
employment, ADE employees would be worse off compared with employees whose
work the FWC has not valued or classified. This exposes the discrimination the
“preferred approach” contemplates as based partly on disability and partly on an entirely
irrelevant consideration - employer identity. It also exposes adversity. Disability
discrimination however requires specific justification®® with a view to avoiding the

adversity and injustice so offensive to human dignity that it entails.*?

On these grounds alone, inclusion of the Grade A and B terms would not engage section
153(3)(b). However, even if the “preferred approach” does set a “minimum wage,” the

Grade A and B terms would still do not engage section 153(3)(b).

Work value reasons

53.

54.

In the December Decision, the Full Bench stated that this review was not an occasion for
an across the board wage increase.** This view however sits uneasily with the Bench’s
finding that current standards fixed by clause 14.4 of the Award fall below the safety net
standards of the FW Act.”> Respectfully, a fair and relevant safety net is not one that
preserves employee’s existing, below safety net, wages position (which the Bench
identified as “about $7.00 per hour”).*° This position is, as the Full Bench has found,
produces the lowest paid persons within the entire modern award system.’” Yet, having

regard to Grade A, this is what the Full Bench has proposed.

The rates of pay proposed for Grades A and B (which, if included, would lower the
minimum wage currently prescribed by clause 14.2 of the Award) do not, at least

expressly, invoke the work value reasons referred to in section 156(4). The Full Bench

52

53
54
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Noijn at [138] (Buchanan J) (and at [139]); at [268] (Katzmann J). See also Souliotopoulos v LaTrobe University
Liberal Club (2002) 120 FCR 584 at [33], [40]-[50] (Merkel J).

Waters v Public Transport Corporation (1991) 173 CLR 349, 379 (Brennan J).

December Decision, [367].

December Decision, [342].

December Decision, [253].

December Decision, [342].
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appears to have had in mind some adjustment to traditional work value considerations
where jobs are tailored or adjusted. *®* There could be no possibility of adjustment from

those stipulated by the statute.

A factor foremost in the Full Bench’s consideration was the effect of wages on the
viability of ADE’s and ADE employment . Similarly, and to the same end, the Full Bench
had regard to the nature of commercial opportunities pursued by ADEs, and to whether
ADEs were for-profit or not-for-profit enterprises.” The Full Bench also proposes an
association between personal capability and work of a particular kind. Additionally, one
effect of proposed clause B.1.1 would be to introduce considerations of personal
capacities and characteristics into an evaluative alignment exercise that for other workers
is irrelevant.®® Respectfully, none of these are reasons relevant to the satisfaction referred

to in section 156(3); namely the pay rate and one of the specified reasons.*'

All or a class of employee with a disability

56.

57.

Finally, if the Grade A and B terms do set a “minimum wage,” section 156(3)(b) is only
available if the wage applies to all or a class of employees with a disability. Plainly, the
Grade A and B terms would not establish a minimum wage for all employees with a
disability, or even all employees with a disability who are covered by the subject award.
Only those employees with a disability in “tailored or adjusted” positions and who
perform “a simple task or tasks” involving a number of “sequential actions” under “direct

supervision and constant monitoring” are affected.

Nor would the Grade A and B terms establish a minimum wage for a class of employee
with a disability. The word “class” as it appears in section 153(3)(b) is not at large. The
limb denotes a class of a defined group. This demonstrates that differentiation must occur
in a manner that engages the defined phrase. Doing so is consistent with a view of the
exemption as one that is focused on those who fall within the qualifying criteria contained
in sections 94(1) and 95(1) of the SS Act. Having regard to those provisions, the basis
for identifying sub-groups (classes) is readily apparent. For examples, a qualifying
impairment for the purposes of section 94(1) of the SS Act is someone with a psychiatric
disability, intellectual disability or physical disability. Someone who is legally blind has
a qualifying impairment that engages section 95(1) of the SS Act. Neither section makes

the kind of work a person is employed to do or their employer a qualifying element of

58
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60

61

December Decision, [366].

December Decision, [248].

Something the Full Bench has said should not be done: December Decision, [366].
Re 4 yearly review of modern awards [2018] FWCFB 7621, 284 IR 121 at [165].
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their membership of the broader category described by the umbrella term “employees
with a disability.” The “preferred approach” does not differentiate in any way that is

relevant to the criterion that engages the definitional phrase.
Remaining Matters

58.  The argument referred to in paragraph 3 of the AED’s position paper foreshadows a
natural justice argument that could only arise if the FWC were to make a final
determination without dealing with the evidence and arguments raised by the AED prior
to the Bench’s 30 March 2020 decision. The AED does not assume this will be case, as

Ms Wilson acknowledges in paragraph 5 of the Wilson Statement.

59. In any event, these submissions address all but the “Tailoring of Work Submission”
referred to by Ms Wilson in paragraphs [29]-[30] of the Wilson Statement. That
submission is directly relevant to the perceived exceptionality of ADE employment
referred to by the Full Bench.®* That perceived exceptionality is a central justification, as

the AED understands it, for the Grade A and B terms.

60. The Tailoring of Work Submission would in any event be a relevant consideration about
a matter the FWC is bound to consider, namely whether the Grade A and B terms would
ensure a fair and relevant minimum safety net of conditions for the purposes of section
134(1) and contribute to a fair range minimum wages for the purposes of section

284(1)(e) of the FW Act, assuming it was within power to include them.
Conclusion

61. The Award cannot lawfully be varied to include the Grade A and B terms. The terms
would offend against the prohibition in section 153(1) of the FW Act and are not
necessary terms that ensure a fair and relevant safety net for employees with a disability

covered by the Award.

13 May 2022

M. Harding

62 December Decision, [246]-[247], [348], [350].



Fair Work Act 2009
s 156 — 4 yearly review of modern awards

IN THE MATTER OF A REVIEW OF THE SUPPORTED EMPLOYMENT SERVICES
AWARD
AM2014/286

STATEMENT OF KAIRSTEIN WILSON

I, Kairstien Wilson, lawyer, say:

1. | am employed by the Association for Employees with a Disability Inc (AED) and hold
the position of Supervising Legal Practitioner. | have responsibility for the

management of AED.
2. I am authorised by AED to make this statement on its behalf.

3. I make this statement from my own knowledge unless | state otherwise. Where | rely

on information provided to me, | believe that information to be true.

4.  AED filed a position paper on 16 March 2022 identifying, in summary form, a number
of jurisdictional objections to the “preferred approach” articulated by the Full Bench in
their decision published on 3 December 2019 in (2019) 293 IR 1.

5. Paragraph 3 of the position paper refers to arguments raised before the Full Bench
prior to their further decision published on 30 March 2020 in [2020] FWCFB 1704.
Those arguments were substantially contained in a submission filed by AED on 17
December 2019. AED’s concern was that the Full Bench had not, so far, responded to
a number of identified arguments. | note however that in their statement [2022]
FWBFB 6, the Full Bench indicated in paragraph [8] that:

We now intend to undertake the final step in the process envisaged in the
decision of 3 December 2019, namely to receive further evidence and
submissions from the parties in light of the trial outcomes recorded in the
Report and to make a final determination as to the new wages structure to be
placed in the SES Award



The Supported Wages System

By determination made on 8 November 2017, the Full Bench included modifications to
the Supported Wages System included in schedule D of the Supported Employment
Services Award (the Award). Paragraph D.1 of schedule D:

Defines the conditions which will apply to employees who because of the effects
of a disability are eligible for a supported wage under the terms of this award.

Paragraph D.2 defines the phrase “supported wage system” (the SWS) as:

“supported wage system means the Commonwealth Government system to
promote employment for people who cannot work at full award wages because
of a disability, as documented in the Supported Wage System handbook. The
handbook is available from the following website: www.jobaccess.gov.au.

Paragraph D.3.1 describes eligibility for the SWS as follows:

Employees covered by this schedule will be those who are unable to perform the
range of duties to the competence level required within the class of work for
which the employee is engaged under this award, because of the effects of a
disability on their productive capacity and who meet the impairment criteria for
receipt of a disability support pension.

Special Minimum Wage Orders

10.

Section 294(1)(b)(ii) of the Fair Work Act 2009 (the FW Act) requires that the national
minimum wage order set special national minimum wages for all award and agreement
free employees, including employees with a disability. Paragraph 3.1 of the current
national minimum wage order states that the phrase “employee with a disability” is,
unless a contrary intention appears, defined in the same terms as section 12 of the FW
Act. No contrary intention appears in the Order. Two special minimum wages orders

have been made for employees with a disability.

The first special national minimum wage order applies to employees whose disability
does not affect their productivity. The second special national minimum wage order
applies to employees with a disability who are unable to perform the range of duties to
the competence level required of the employee within the class of work which the
employee is engaged because of the effects of a disability on their productive capacity
and who meet the impairment criteria for receipt of the disability support pension. The
application criteria of the second form of special national minimum wage is materially

the same as the SWS eligibility criteria.



11.

Section 294(4)(c) states that a special national minimum wage applies to the
employees to whom it is expressed in the order to apply and that, relevantly, these
employees must be “all employees with a disability who are award/agreement free

employees, or a specified class of those employees.”

AED’s Minimum Wages Submission

12.

13.

14.

15.

In their decision of 3 December 2019, the Full Bench:

(a) Recognised an alignment between grades 1-6 of the Award and Levels C14,
C13, C12, C11, C10 and C7 of the Manufacturing and Associated Industries
and Occupations Award: paragraph [13].

(b) Stated that, with rare exceptions, disabled employees covered by the Award
are paid a reduced minimum wage as a result of an assessment carried out
with the use of a wage assessment tool approved under clause 14.4:

paragraph [16].

(c) Explained the modifications they had made to the SWS in schedule D:
paragraph [25] to [27].

No interested party had sought an alteration to the existing rates of pay or the insertion

of any new or amended classifications in schedule B.

In, the Full Bench invited further submissions. On 17 December 2019, AED filed a
submission (AED’s Further Submission) in response to the invitation referred to in
paragraph [378] of the Full Bench’s 3 December 2019 decision. Annexed to this

statement and marked KW-1 is a true copy of that submission.

In paragraph 14 of AED’s Further Submission, AED submitted that the Full Bench
should not proceed with grades A and grade B, and elaborated further on this
proposition in paragraphs [15] to [42] in addressing the topics the Full Bench had
invited submissions upon. In paragraphs [23] to [27] and paragraphs [38] to [42], AED
submitted that the rates of pay proposed for grades A and B would not establish
minimum wages having regard to the historical approach adopted for fixing safety net
minimum wages in minimum rates instruments like modern awards (the Minimum

Wages Submission).



16.

17.

18.

19.

The alignments between Levels C14, C13, C12, C11, C10 and C7 of the
Manufacturing and Associated Industries and Occupations Award and Grades 1 to 6 of

the Award are shown in the table of rates below:

Manufacturing Aligned Minimum weekly Minimum

Award Award wage hourly wage

Classification grade

level

C14 1 772.60 20.33

C13 2 794.80 20.92

C12 3 825.20 21.72

Cc11 4 853.60 22.46

Cc10 5 899.50 23.67

C9 927.70 24.41

C8 955.90 25.16

Cc7 6 981.50 25.83
(the aligned

classifications
are in bold
type)

The Fair Work Commission’s valuation (expressed as a weekly and an hourly sum of
money) of work in grades 1 to 6 of the Award is identical to its valuation of work in
levels C14, C13, C12, C11, C10 and C7 of the Manufacturing and Associated

Industries and Occupations Award.

The valuation for Grade 1 is identical to the first special national minimum wage for
employees with a disability and serves as the basis for any productivity adjustment in

respect of the second special national minimum wage.

In attachment A of their decision of 3 December 2019, the Full Bench proposes to
align Grade 2 of the Award with classifications in four other modern awards. The same
approach is taken with respect to Grades 3 to 7 of the Award. The alignments would
be as follows:

e Food, Beverage and Tobacco Manufacturing Award: Level 2

e Gardening and Landscaping Services Award: Level 1

e Manufacturing and Associated Industries and Occupations Award: Level
C13



20.

21.

22.

23.

24.

25.

o Textile, Clothing, Footwear and Associated Industries Award: Skill Level 1

The valuation (expressed as a weekly and an hourly sum of money) for the
performance of work in Grade 2 of the Award is the same as the same amounts
prescribed for work within level 2 of the Food, Beverage and Tobacco Manufacturing
Award; within Level 1 of the Gardening and Landscaping Services Award; within Level
C13 of the Manufacturing and Associated Industries and Occupations Award; and

within Level 1 of the Textile, Clothing, Footwear and Associated Industries Award.

Apart from the Gardening and Landscaping Services Award, each of the
aforementioned awards contains a clause under the heading “supported wages
system” that refers to the relevant SWS schedule of that award. Exceptionally, clause

15.7 of the Gardening and Landscaping Services Award states:

For employees who because of the effects of a disability are eligible for a
supported wage, see Schedule [relevant schedule reference] —Supported
Wage System.

The lowest classification prescribed by the aforementioned awards is a training or

induction classification, similar to Grade 1 of the Award.

Section 3(a) of the FW Act states that an object of the Act is to provide:

....workplace relations laws that are fair to working Australians, are flexible for
businesses, promote productivity and economic growth for Australia's future
economic prosperity and take into account Australia's international labour
obligations.

The Full Bench was referred to the Convention on the Rights of Persons with
Disabilities, to the International Labour Organisation’s Vocational Rehabilitation and
Employment Convention 1983 (No 159) and to the associated recommendation of the
International Labour Organisation Convention, the Vocational Rehabilitation and
Employment (Disabled Persons) Recommendation 1983 (No 168). These treaties were
provided to the Full Bench on 6 February 2018.

The Australian Treaty Series citation for the Convention on the Rights of Persons with
Disabilities is [2008] ATS 12. The Convention came into force in Australia on 16
August 2008. The Australian Treaty Series citation for the Vocational Rehabilitation
and Employment Convention is [1991] ATS 18. It came into force for Australia on 7
August 1991.



26.

27.

28.

Relevantly, Article 27 of the Convention on the Rights of Persons with Disabilities

states:

1. States Parties recognize the right of persons with disabilities to work, on
an equal basis with others; this includes the right to the opportunity to
gain a living by work freely chosen or accepted in a labour market and
work environment that is open, inclusive and accessible to persons with
disabilities. States Parties shall safeguard and promote the realization of
the right to work, including for those who acquire a disability during the
course of employment, by taking appropriate steps, including through
legislation, to, inter alia:

(b)  Protect the rights of persons with disabilities, on an equal basis
with others, to just and favourable conditions of work, including
equal opportunities and equal remuneration for work of equal
value, safe and healthy working conditions, including protection
from harassment, and the redress of grievances;

(7 Ensure that reasonable accommodation is provided to persons
with disabilities in the workplace;

Article 9 of Part Il of the Vocational, Rehabilitation and Employment Recommendation
states:

Special positive measures aimed at effective equality of opportunity and
treatment between disabled workers and other workers should not be
regarded as discriminating against other workers.

Article 10 of Part Il of the Recommendation states:

Measures should be taken to promote employment opportunities for disabled
persons which conform to the employment and salary standards applicable to
workers generally.

AED’s tailoring of work submission

29.

In paragraphs [30] to [32] of AED’s Further Submission, AED addressed a conclusion
expressed in paragraph [248], [350], [371] and [377] of the Full Bench’s decision of 3
December 2019 that ADE employers tailored or customised the work they required of
their employees with a disability to meet their capacities. AED submitted that the
evidence did not establish that tailoring or customisation of work was confined to ADE

employment but also occurred in open employment for employees with a disability who



are eligible for the SWS (the Tailoring of Work Submission). The Full Bench’s

attention was drawn to:

(a) AED’s oral closing submissions on 15 February 2018 (see PN4981-PN4984;
PN5031-PN5046; PN5068-PN5073; PN5116-PN5117 of the transcript) and on
16 February 2018 (see PN534-PN554 of the transcript). For ease of reference,
annexed to this statement and marked KW-2 is a true copy of the relevant

parts of the transcript for those days.

(b) Paragraphs [10(a)] and paragraphs [12] to [14] of the joint written submission
dated 16 July 2018. For ease of reference, annexed to this statement and

marked KW-3 is a true copy of that submission.

(c) Paragraphs [19] to [24] of AED’s written submissions dated 19 October 2018.
For ease of reference, annexed to this statement and marked KW-4 is a true

copy of that submission.

(d) Evidence given by Paul Cain. For ease of reference, annexed to this statement

and marked:

(i) KWS-5 is a true copy of the first page and paragraphs [36] to [41] of the
first statement of Paul Cain (the statement was marked as Exhibit 15 in

the proceeding);

(i) KW-6 is a true copy of the first page and paragraphs [17] to [19], [28] to
[31], [92] to [95], [103], [122] to [130], [210] to [211], [227] to [228] and
[238] to [242] of the further statement of Paul Cain dated 21 November
2017 (the statement was marked as Exhibit 16 in the proceeding) as
well as the first page and relevant pages of annexures D and |

(including their indexes and executive summaries) to the statement;

(i)  KW-7 is a true copy of the first page and paragraphs [48] to [56] of a
further statement of Paul Cain dated 14 December 2017 (the statement

was marked as Exhibit 17 in the proceeding); and

(iv) KW-8is a true copy of the first page and the pages of the transcript for 9
February 2018 containing Mr Cain’s viva voce evidence at PN 2206-
PN2224; PN 2298-PN 2302; PN 2439-PN 2453; and PN 2507-2519.



30.

(e) Evidence given by Robert McFarlane. For ease of reference, annexed to this
statement and marked KW-9 is a true copy of the first page and paragraphs
[16] to [18], [27] to [41] of the statement of Robert McFarlane dated 21

November 2017 (the statement was marked as Exhibit 9 in the proceeding).
Further relevant evidence is:

(a) Viva voce evidence given by Sally Powell on 9 February 2018. Annexed to
this statement and marked KW-10 is a true copy of the first page and the
pages of the transcript for that day containing Ms Powell’s evidence at PN
2644-2648.

(b) Viva voce evidence given by Michael Smith on 13 February 2018. Annexed to
this statement and marked KW-11 is a true copy of the first page and the
pages of the transcript for that day containing Mr Smith’s evidence at PN3963
— PN3977.

The 22 April 2022 submission filed by the Commonwealth

31.

32.

33.

34.

35.

The Commonwealth, represented by the Department of Social Services, filed a
submission on 22 April 2022.

In paragraph 17 of that submission, the Commonwealth submits that the weight to be
given to the trial report, titled “New Wage Assessment Structure, Trial Evaluation
Report”, is a matter for the Fair Work Commission. In subparagraph (c), the
Commonwealth states that the trial design for the evaluation was produced in

consultation with a steering committee that included AED.

| represented AED on the steering committee. The Commonwealth correctly states that
AED suspended its membership of the steering committee due to proceedings that it
commenced in the Federal Court of Australia. That suspension occurred between 12
October 2020 and 25 March 2021. | was not involved in any discussions or steering

committee meetings during the suspension period.

Members of the steering committee were asked to sign a non-disclosure agreement

called a “Declaration of Confidentiality” in relation to the trial.

On 9 October 2020, an email was sent to members of the Steering Committee which

stated:



“Please note Steering Committee members who have not signed the
Declaration of Confidentiality will be asked to step out of the teleconference
for Agenda item 3- Trial Design and will not be provided the meeting papers
for this item. This decision has been based on advice from ARTD and been
agreed by Deputy President Booth. Deputy President Booth will talk further to

this at item 1 of the agenda.”
Annexed to this statement and marked KW-12 is a true copy of this email.

36. | was permitted to resume my involvement on the Steering Committee in March 2021. |
was informed of this by email dated 25 March 2021. In that email | was asked to sign

the Declaration and informed that if | choose not to | would be unable:

“attend certain agenda items or view documentation from the period my

membership was suspended”.
Annexed to this statement and marked KW-13 is a true copy of this email

37. | am not aware of what the “certain” agenda items | would be precluded from attending
would be or were. | was not prepared to, and did not, sign the Declaration. As such |
only received the information about the evaluation selected by the Commonwealth. |

was not involved in discussions concerning the design of the evaluation.

13 May 2022

Yo

Kairstien Wilson
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FAIR WORK COMMISSION
AM2014/286

IN THE MATTER OF A REVIEW OF THE SUPPORTED EMPLOYMENT
SERVICES AWARD 2010

SUBMISSION FROM AED LEGAL CENTRE REGARDING THE MATTERS
RAISED BY THE FULL BENCH IN PARAGRAPH 378 OF ITS DECISION IN [2019]
FWCFB 8179
I. On 3 December 2019, the Full Bench published reasons (the Reasons) for its decision

to introduce two new minimum wage classifications into the Supported Employment

Services Award 2010 (the Award) and to alter the text of the classification descriptors
for Grades 1 to 7 in Schedule B.

2. The Reasons deal for the most part with the draft determinations proposed by the AED
Legal Centre (referred to in the Reasons and in these submissions as AEDLC) and
Australian Business Lawyers and the NSW Chamber (referred to in the Reasons and in

these submissions as ABI).

3. The AEDLC proposal is set out in {29] of the Reasons and the Full Bench’s response to
it is in [315] of the Reasons. The Full Bench accepts the need for one, award based,
method for determining the amount of the Award minimum wage to be paid by
Australian Business Enterprise (ADE) employers to their employees with disability
whose productivity is affected by their disabilities, but does not accept that that method
should only be the Supported Wages System (the SWS). Nonetheless, the Bench does
not reject the SWS entirely. To the contrary, notwithstanding their criticism of it, the
Full Bench expressly intends to apply the SWS as a part of the wage determination

method the Bench prefers, subject to some additional modifications.

4. In[315]of the Reasons the Full Bench understood that a critical aspect of the AEDLC
proposal was that the SWS would work on and with the existing classification structure
of the Award,! on the footing that these classifications, in their current form, expressed

the valuation of work performed.

t Reasons, at [315].



The ABI also contended for a proposal that left Schedule B undisturbed and accepted
that grade 2 of Schedule B covered the affected workforce. In its submissions dated 21

November 2017, ABI stated that:

(a) “Currently upon appointment, an employee covered by the Award is "graded"
into one of the grades set out in Schedule B (Classifications), with reference to
their skills, experience and qualifications. The grades range from grade 1 (being
the lowest training grade) to grade 7 (highest ). The vast majority of supported

employees fall into grade 2 of the Award.”

(b) Its proposal was "intended to "bake-in" a competence/skills-based approach for
wage determination of the Award, by providing a default classification structure,
operating alongside the existing classification structure in Schedule B
(classifications), in the event that a disability enterprise elected not to use one of
the currently approved tools”.’

No other interested party contended or sought through evidence to prove any

inadequacy with Schedule B. No party to sought to run a work value case in relation to

Schedule B. The Full Bench has nevertheless concluded that the Schedule is defective,

describing the “assumption that the job being performed by the disabled person is one

to which the relevant award classification was intended to apply and set minimum

remuneration for™

as flawed on the basis that an “essential feature” of ADE
employment is that “ADEs create and tailor jobs specifically for the purpose of
providing work to disabled persons which they are capable of doing”. For the reasons
discussed below, AEDLC cavils with the uniqueness of this feature, and its significance

for the determination of the minimum wage safety net.

The Full Bench has opted for an approach of its own design that involves the creation
of two new classifications that substantially lower rate of pay than is prescribed for the
existing entry grade, Grade 1. The SWS is to be retained as an additional measure for
these grades and for work performed by employees with disability at grades 1 to 7 of

the Award.

w

Paragraph 4.1(a) of the submission.
Paragraph 4.2(a) of the submission.
Reasons, at [348].



The Full Bench has invited further submissions on a number of matters, as follows:

(a) a further opportunity to make submissions about the determination which the

Bench presently considers it should make;
(b) the identification of classification descriptors for Grades 1-7 of the Award;
(c) comment on the proposed rates of pay for Grades A and B;
(d) matters interested parties consider relevant.’

What follows specifically addresses each of the aforementioned matters.

Further submissions

10.

11.

12.

The AEDLC has proceeded on the basis that the Reasons express the Full Bench’s
review of the Award, and that what remains to be done is to make a determination, as
contemplated by section 156(2)(i) (as that provision stood at the time this review

commenced?®).

The observations of the Full Bench in [252] of the Reasons should also take account of
evidence that ADEs are expected to operate commercially. Their purpose may aptly be
described as a dual purpose, which includes operating as a commercial business. In
assessing the history of the SWS it is important to recognise that recognition of their
commercial character is consistent with the recognition of ADEs as employers with
employees, and subject to industrial regulation accordingly. The history of award
regulation reflects that evolution. Further, attention is drawn to the evidence in [42]-
[50] of Mr Cain’s first statement about the use and availability of the SWS in ADEs
and their predecessors.” The Commonwealth informed the Commission that it was

committed to ensuring the viability of ADEs.

In [2018] FWCFB 2196 at [15(5)], the Full Bench expressed a provisional view that the
classification descriptors of the Award were inadequate, including on the basis that they

did not, the Bench stated, identify the work tasks and skills required of a fully

Reasons, at {377].
Reasons, at {2].
Exhibit 15.



13.

competent employee at each grade. This provisional view has been confirmed in the

Reasons but with some additional conclusions. These are that:

()

(b)

(©)

industry award classifications like those in the Award are established by the
Commission on the basis that an employee whose work is classified at a certain
grade must be capable, with training, of performing any duties the employer may

require within the scope of that grade.®

Grade 2 of Schedule B to the Award was never intended to set remuneration for a
Job consisting of the one basic and repetitive task described in [352] of the

Reasons.

it is relevant, in determining minimum wages for ADE employees, that they are

in receipt of the Disability Support Pension.’

Leaving aside the Bench’s views concerning the efficacy of the SWS, as the AEDLC

understands the Reasons, the Bench has concluded that Grades A and B are justified

because:

(a)

(b)

(©)

ADE employment is unique, in that these employers tailors jobs to meet the work

capacity restrictions caused by disability;

the tailoring can result in the employee performing a work task or group of tasks
that has less work value than 1s assumed for classifications like those currently in
Schedule B of the Award on the footing that these classifications are devised on

an implicit assumption that an employee is, with training, capable of performing

“any duties within a classification level”, if directed to do so; and

the classifications will recognise the lower work value of employees who perform
tailored jobs, and this is explicitly recognised in the proposed paragraph B.1 of a
revised Schedule B as well as in the lower hourly rate proposed in clause 14.2
(the Grade A rate is 34% of the rate prescribed for Grade 2 and Grade B is 67%
of that rate).

Reasons, at {350]
Reasons, at [371]



14.

15.

Respectfully, AEDLC submits that the Bench should not proceed with the two
classifications. They do not, and cannot, it is submitted satisfy the fairness, equity and
non-discriminatory standard that the Bench has identified in [367] of the Reasons as the

basis for assessing the wage outcomes of this Award. This is so, the AEDLC submits:

(a) because the proposal views work value through a disability lens rather than
through the skills/competence lens applicable to other skills based classifications

contained in modern awards;

(b) because the proposal would fix safety net of minimum wages under this award on
a different, and less beneficial, basis than is the case for other Australian workers;

and

(¢) discriminates (in the sense of differentiating adversely between) ADE employees
with disability and other disabled employees entitled to the benefit of minimum

wages established under other awards or the special national minimum wage.

Whilst the Full Bench has elected not to proceed with the job sizing proposal advanced
in [2018] FWCFB 2196, the concerns the AEDLC has identified with respect to that

proposal substantially apply to the classification approach identified in the Reasons.

Work value

I6.

Paragraph [350] of the Reasons addresses a submission advanced by the AEDLC
arising from the text of the Award, in its current form. The AEDLC has in oral and
written submissions identified a number of other modern awards that are similarly
expressed. In addressing the AEDLC submission the Full Bench concluded that award
classifications are established on the basis of an assumption that a given award grade
carries with it an expectation that the employee is capable of performing at a certain
level of skill and responsibility and, if required after appropriate training, can perform
any duties at that classification level. The AEDLC agrees with the first part of this

sentence, but cavils with the second aspect of it.

The capability of performing at a certain level of skill and responsibility as required is
reflected in the current text of Schedule B. Having regard to [350] of the Reasons, the

AEDLC takes the Full Bench to accept that, in terms, the Award currently confers an



18.

19.

20.

entitlement on ADE employees to a rate of pay (subject to the tools contained in clause
[4.4) that expresses the same value, in work and money terms, for the performance of
one or more tasks within the scope of a Schedule B grade, and that, consistent with
other modern awards, the indicative tasks listed therein do just that; they indicate the
performance of work within the scope of a classification. It is relevant to note at this
point that with the exception of the training grade, the skill and responsibility

expectation of grade 2 is of the most basic kind.

The second, range of duties aspect, of the conclusion referred to in paragraph 16 above
respectfully overlooks the connection between skill and competence in skills based
classifications. They are two sides of the same coin, and serve to limit the range of
duties that can be required to those tasks for which the employee is skilled and
competent at a given grade and accordingly can apply. For example, the definition of
“within the scope of this level” in paragraph B.3.1 of the Manufacturing and

Associated and Occupations Award 2010 states:

“for an employee who does not hold a qualification listed as a minimum
training requirement, that the employee can apply skills within the enterprise
selected in accordance with the National Metal and Engineering Competency
Standards Implementation Guide, provided that the competencies selected are
competency standards recognised as relevant and appropriate by
Manufacturing Skills Australia and endorsed by the National Skills Standards
Council”.

In Noijn v the Commonwealth (2012) 208 FCR 1 Buchanan J at [42] distinguished
between competencies of the kind used in the BSWAT and competency in a given task.
His Honour expressly found that the latter idea related to skills and their application.
This conclusion reflected its context, namely that the required skills were for work
fixed against an award classification that covered basic and routine tasks. At [136] his
Honour would only assume that the two employees the subject of the proceeding were
suited for the work in the ADE environment for which they were employed. This
suitability demonstrated competence at the requisite level because it sustained their

employment.

Explicit in the assumption recorded at [350] of the Reasons is that a worker may
require further training, presumably beyond the training at grade 1 level, to increase

their capabilities to the point he or she can perform any duty within a classification as



21.

22.

required. However, this usually sounds in a higher classification. In Qube Pty Ltd v
MeMaster (2016) 248 FCR 414 Bromberg I, after referring to Commission authorities
concerning the award restructuring exercise required by the structural efficacy principle

that introduced these classifications, stated:

“Skill recognition is an essential element of a competency-based classification

structure in which employees progress from one grade to the next following

acquisition and recognition of new skills and competencies”.'?

Apart from the training grade, grade 2 of Schedule B, in its current form, requires only
a basic level of competence to perform basic work at a level sufficient to sustain
employment after a period of training. There is no necessary correspondence between a
particular number of tasks or actions performed by a worker and the value of their work
within the scope of a single classification. Care should be exercised in inferring too
much from limited observations of how some work is performed about the
competencies required by Australian ADE employers. Respectfully, there is
incongruity in recognising, as the Bench does at [350], that an ADE worker is paid the
same rate of pay for work consisting of one or more assigned duties, yet attributing
lower work value to the worker who can only do one to three by reason of their
disability. Another way to view these tasks is that they are indicative of work within a
designated value range. That is how the concept is expressed in paragraph B.4.1 and
B.4.2-B.4.5 of the Manufacturing and Associated Industries and Occupations Award
2010."

The effect of the assumption referred to in [350] of the Reasons is to inflate the work
value of Grade 2 from its current position by means of comparison with a worker who
can perform a hypothetical, notional, job consisting of multiple tasks. So much is
evident in {348] of the Reasons. However, this assumes that greater work value can be
discerned from the way an employer might wish to package tasks into a hypothetical

job or position, attributing greater value to a particular kind of worker: a person with

at [56]. The other members of the Court did not deal with this issue, On the construction of the
contentious clause, Bromberg J differed from Jessup J but not in the result. Allsop CJ at [6] agreed with
Jessup J.

See also clause 24.3(c) of the Award which states that: “Where an employee’s level is not determined
by the Metal and Engineering competency standards, the classification level is to be determined by the
classification structure and definitions at Schedule B,1 to B.3 and by reference to the indicative tasks in
Schedule B.4™,



less disability who is able to be deployed more flexibly by the employer.'? These may
be legitimate metrics of value to the employer, but this is not the test for assessing work
value in the sense relevant here (see in an analogous context Fgual Remuneration
Decision (2015) 256 IR 362 at [62(5)(c), and also at [71] which refers to comparable
worth). That kind of value is usually to be reflected in arrangements above the safety
net and is of no analytical significance for safety net purposes. There is also the

problem of subjectivity referred to in [370(b)] of the Reasons.

Apnproach to safety net

23.

The Commission is of course here devising a safety net of minimum wages. Work must
be given to that idea. ADE employees are entitled to the same minimum wage
consideration as other employees. That must start from the proposition that minimum
wages is a relational concept based on uniformity and consistency of treatment across
industries. That this is so was clearly articulated in the Annual Wage Review of 2012-
2013:[2013] FWCFB 4000. There, the Commission (which included the President)
stated from [76]:

“At the outset it is important to appreciate that the Act was legislated against the
background of a long-standing approach to minimum wage fixation. Parliament may
be presumed to have known of the historical approach taken to such claims. The
concepts of uniformity and consistency of treatment have underpinned the fixation
of minimum wages in modern awards and date back to the establishment of
consistent minimum rates within and across awards endorsed in the National Wage
Case February 1989 Review and implemented in the National Wage Case August
1988 decision. The principle of consistent minimum rates across awards was
maintained through the award simplification process; the Paid Rates Review; and
award modernisation.

As to the current legislative framework, the minimum wages objective requires us to
establish and maintain “a safety net of fair minimum wages” and the modern awards
objective requires us to ensure that modern awards (together with the National
Employment Standards) provide a fair and relevant minimum safety net of terms and
conditions. The modern awards objective also speaks of the need to ensure a “stable
and sustainable modern award system”. In our view, considerations of fairness and
stability tell against an award-by-award approach to minimum wage fixation. If
differential treatment was afforded to particular industries this would distort award
relativities and lead to disparate wage outcomes for award-reliant employees with

B.3, Reasons at p. 144,



similar or comparable levels of skill. In this regard, we note that in its submission,
Australian Business Industrial (ABI) “fully accepts that there is a presumption of
uniformity in the Fair Work Act and compelling reasons for the system of modern
awards for awards to be treated equally in Division 3 Part 2-6 reviews”. Similarly, in
its oral submission during the 22 May 2013 consultations, the Australian Industry
Group (Ai Group) referred to the need for consistent relativities within and between
modern awards. It is also relevant that in establishing and maintaining the minimum
wages safety net, the Panel must take into account the principle of equal
remuneration for work of equal or comparable value. Such a principle supports the
determination of consistent minimum rates for work of equal or comparable value.
The maintenance of consistent minimum wages in modern awards and the need to
ensure a stable and sustainable modern award system would be undermined if the
Panel too readily acceded to requests for differential treatment.

At a broader, conceptual, level it is important to appreciate that the framework for
workplace relations established by the Act is predicated on a guaranteed safety net
which underpins enterprise level collective bargaining. The safety net of fair,
relevant and enforceable minimum wages and conditions is provided through
modern awards, national minimum wage orders and the National Employment
Standards. Collective bargaining at the enterprise level is underpinned by that safety
net. This is evident from the fact that enterprise agreements must pass the “better off
overall test” in 5.193 of the Act and the terms of an enterprise agreement may
supplement, but cannot exclude, any provision of the National Employment
Standards (ss. 55 and 186(2)(c)).

The award-by-award approach to minimum wage fixation, based on sectoral
considerations, advocated by some parties in these proceedings is inimical (o the
safety net nature of modern award minimum wages. Enterprise level collective
bargaining is the primary means by which the statutory firamework envisages
differential treatinent based on the circumstances in particular enterprises, which
would be influenced by relevant sectoral considerations. That the system functions
in this way is evidenced by the sectoral variation in actual wage outcomes.”
(emphasis added).

24. These views echoed the position adopted in the previous Annual Wage Review: [2012]

FWCFB 5000. Those views included this observation at {258]:

“The notion of a fair safety net of minimum wages embodies the concepts of
uniformity and consistency of treatment. These concepts underpin the fixation
of minimum wages in modern awards and date back to the establishment of
consistent minimum rates within and across awards endorsed in the National
Wage Case February 1989 Review and implemented in the August 1988
National Wage Case decision.”



25.

26.

27.

The approach of the Full Bench in the Reasons involves a departure for ADE
employees to these principles of minimum wage fixation by a specific award based
method for fixing minimum rates for ADE employees. The circumstances of ADE
employment and its future appeared to have played a significant part in why the Bench
has taken this path.'* However, a critical feature of section 134(1) of the Fair Work Act
(FW Act) having regard to the approach extracted above is the Commission’s antipathy
to minimum wage fixation based on sectoral considerations. There is no obvious work
value relationship between the rates proposed for Grades A and B and other minimum

rates contained in this Award or other modern awards.

For other minimum wage employees, including disabled employees whose productivity
is affected by their disability and for that reason are entitled to the special national
minimum wage, this Commission made clear in the 2018 Annual Wage Review: [2018]
FWCFB 3500 the matters referred to in paragraphs [19]-[23] of the AEDLC’s
submission dated 19 October 2019. The AEDLC reiterates these considerations,
especially the principle recorded at [478] which states that the purpose of the relevant
statutory provisions is “to benefit national system employees by creating regulatory
instruments that intervene in the market setting minimum wages to lift the floor of such
wages”. This principle refers to the minimum wage objective. The link between
minimum wage setting under modern awards and the national minimum wage is
expressly recognised in the 2018 Annual Wage Review, and it is in this context the

minimum wage concept articulated by the FW Act is to be understood.

Respectfully, the identity of the employer has not been treated as a matter of great
significance in the determination of safety net wages for other Australian workers,

including other workers whose productivity is affected by disability.

The Disability Support Pension

28.

The Full Bench states in [371] of the Reasons that they have proceeded on the basis that
the affected employees are in receipt of the Disability Support Pension (the DSP), and
this will operate in conjunction with the prescribed rate of pay to ensure that the
employee receives a total income that is socially acceptable. The Reasons contain an

analysis of the interaction between the DSP and wages rates at [253]. The Bench’s

13

See for instance Reasons, at [358].
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conclusion of an overall, if diminished benefit, from an increase in the rate of pay is not
inconsistent with the evidence of Mr Cain, albeit as Mr Cain pointed out in his evidence
the size of the benefit will be influenced by the amount of the wage and the number of

hours worked by the employee.'*

29. The above notwithstanding, receipt of the DSP is not particular to ADE employees. By
reason of the definition of “employee with disability” in section 12 of the FW Act any
employee with disability subject to the SWS under another modern award or entitled to
the special national minimum wage must be in receipt of the DSP. If it were otherwise
the definition is not engaged. The DPS does not seem to have been a factor that has

influenced minimum wage setting for non-ADE disabled employees.

Tailoring of work is not unique to ADE employment

30.  Respectfully, there is evidence before the Commission that the tailoring of work to
meet the competencies of the disabled person is not unique to ADE employment.

AEDLC draws the Bench’s attention to:

(a) the AEDLC’s oral submissions as follows:
(i) 16 February 2018, PN49§2
(i) 16 February 2018, PN5035;
(iii) 16 February 2018, PN5044-PN5046;
(iv) 16 February 2018, PN5116-PN5118;
(v) 17 February 2018, PN535-PN554.

(b) the written submissions of the AEDLC, as follows:
6)) Further Submission dated 16 July 2018 at [10(a)] and [ 14]
(ii) Submission dated 19 October 2019 at [22(b) and (c)] and footnote 19;

(¢) the evidence of Paul Cain:

14 Further statement of Paul Cain Exhibit 16 at [86], as well as [88]-[89].

il



(i) First statement of Paul Cain at [36]-[39];"°

(ii) Further statement of Paul Cain dated 21 November 2017 at [90]-[104]
(see in particular [92]); [111]-[112], [224]-{228], [235]-[242] (especially
[239]; Evaluation of Disability Employment Services, annexure [ at pp.
122-123.1¢

(iif)  viva voce at PN2200, PN2209, PN2507-PN2509;

(d} the evidence of Robert McFarlane dated 21 November 2017 at [27]-[41] and
[56]-[62]"

31. Notwithstanding the observation stated in [352] of the Reasons about the open labour
market, the submissions and evidence referred to above pertain to that market but are

not dealt with by the Bench in the Reasons.

32. Further, AEDLC draws the Bench’s attention to the observations of Buchanan J in

Noijn at [145].
Discrimination

33. On 21 November 2018, the AEDLC provided the Commission with submissions that

addressed discrimination. The AEDLC reiterates these submissions.

34. Whilst the submissions directly concerned the job sizing model, which is no longer
being advanced, the AEDLC contends that, as currently proposed, Grades A and B are
vulnerable to challenge as authorising indirect discrimination against ADE employees
who are paid according to these classifications.'® Properly construed, section 161 of the
FW Act manifests an intention that a modern award not include terms that oblige an

employer to unlawfully discriminate.

35. In this respect, it is noteworthy that Grade A and B employees will have their minimum

wages determined on a different, and less advantageous, basis than:

13 Exhibit 13.
lo Exhibit 16,
17 Exhibit 9,

see from [10] of the submissions.

12



36.

37.

38.

(a) other Australian employees - whose safety net wages are rates fixed by
reference to other minimum rates for work of equal or comparable value, rather

than the circumstances of particular enterprises;

(b)  other disabled employees — whose safety net wages are determined as stated
above and by means of the SWS, whether under an Award or the Special

National Minimum Wage.

By contrast, Grade A and B ADE employees will have their minimum wages fixed in

an award specific way by reference to:

(a) classifications that first fix a wage rate that is lower than the national
minimum wage based on the competencies they have due to their disability;
then

(b) makes that wage subject to further reduction through the application of the

SWS.

This may only be done if the person meets the impairment criteria for receipt of a DSP:
clause B.1.1(a),"” and only if the position is tailored or customised “for the
circumstances of the person’s disability”. On this subject, it is noteworthy that this
proposal will result in the work of disabled employees under this Award being valued
less favourably than would employees with disability who have restricted work
capacity under other modern awards and the special national minimum wage
instrument, For the purposes of exposing disadvantage it has been accepted that the
circumstances of the disabled person the subject of treatment may be a person with a

different disability.*®

The AEDLC is also concerned that the Grades A and B, in their present form, do not
constitute “minimum wages” for the purposes of the FW Act and in particular section

153(3).

20

Reasons, at p. 143.
Watts v Ausirafia Post (2014) 222 FCR 221 at [250] (Mortimer J).



39.

40,

41,

42.

As has been mentioned, minimum wages has a well understood meaning under the FW
Act. This Commission concluded in the Annual Wage Review [2013] FWCFB 4000 at
[76]-[77] that:

“the Act was legislated against the background of a long-standing approach to
minimum wage fixation. Parliament may be presumed to have known of the
historical approach taken to such claims.”

Whilst the Full Bench does not accept that Grade A and B work is of equal and
comparable value to that of the other grades in the Award, to constitute “minimum
rates” within the historical conception of that term a proper work value relationship
must exist between the rates there prescribed and other minimum rates.?! As the
AEDLC has already observed, it is not obvious that such a relationship exists or if so

the basis for it. In these circumstances, the rates may be perceived as arbitrary.

The above is also significant because in [374] of the Reasons the Full Bench
contemplates that the SWS will operate for any grade as a percentage of the specified
rate based on the productivity of a relevantly non-disabled person. There are two

consequences of this:

(a) Inthe case of grade A and B, the comparison will be between a relevantly non-
disabled person entitled to the full award rate of pay (because that person will not
be an employee with a disability, as defined) and a disabled employee entitled to

a rate fixed on an entirely different basis.

(b) Grade A and B will prescribe rates determined on a basis that is divorced from,
and less beneficial than, the way wages are determined for other Australian

workers.

If the Grade A and B rates do not constitute properly fixed minimum rates of pay, in
that the sense that they have been arrived at by an assessment of their relationship to
other minimum rates, it is contended that section 153(1) of the FW Act is engaged. This

will preclude their inclusion in the Award for want of jurisdiction.

The text of grades A and B

21

¢/f The Paid Rates Review (1998) [23 IR 240 at p, 253 and p. 255-256.



43.

44,

Under Annexure A of the Reasons, Grades | and 2 are to retain the full minimum
award rate for the performance of a “basic task or tasks™. However, an additional
element is prescribed for Grade A and B. To engage the classifications the employer
must create a “position” that it considers is tailored or adjusted to the circumstances of
the person’s disability. This gives wide latitude to the employer to construct a job of its
choosing by reference to its view of a person’s capabilities due to disability before
training is provided, as contemplated by Grade [. This is of significance. The Dunoon

Report observed at p. 22:

“Many people with severe disabilities do in fact earn full wages in open
employment. Often people with physical and sensory disabilities very
successfully performed job for full award wages where they make use of their
abilities - in particular, inteflectual abilities - with necessary adjustments being
made in the work environment to minimise any difficulties arising. Similarly,
significant numbers of people with intellectual disabilities achieve and
maintain full award wage employment with the assistance of supportive
employment agencies. In the consultant's view it is vital that the assessment
system in no way creates barriers that might inhibit individuals from achieving
their employment potential,

Moreover, and as also recognised by the Wages Sub-Committee’s principles,
people with disabilities commonly improve their ability fto perform a job over
time. In part, these improvements will come about as individuals develop their
skills and competencies, either as a result of on-the-job experience or specific
training. Improved performance may also reflect the introduction of
modifications (often quite small ones) to the job and the work setting. The
assessment this system needs to be sufficiently dynamic to take account of
these changes affecting performance”?? (emphasis added).

Further, in a skills based classification system it is not obvious why the additional
element specified in clause 14.1 “the nature of the position in which the employee is
employed™ is relevant or how it will operate. The AEDLC contends clause 14.1 should
focus on what is necessary for the employee to apply skills appropriate to work within a
job classification. The existing formulation of skills, experience and responsibility is
sufficient for this purpose. The additional element has the potential to prevent

reclassification on the footing that the employee has been employed to a particular
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Exhibit 16, Annexure F.
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45,

position. In this regard attention is drawn to the extract from the Dunoon report referred
to in the preceding paragraph. It is observed that this element would apply to all
grades, albeit it replicates aspects of the additional element prescribed for grades A and

B specifically.

Next, if a worker performs a simple task consisting of up to three sequential actions
under supervision and monitoring Grade A applies, but if there are 3 sequential actions
supervision and regular monitoring Grade 3 applies. Respectfully, the distinction
between and the meaning of “simple™ and “basic tasks” is illusive. There is a
considerable risk that both will be viewed through the prism of disability and its effects,
compounding the disadvantage to the disabled ADE employee arising from subjective
Jjudgments about their capacity made by their employer. Further, it is not apparent what

“sequential actions™ consists of and how it is to be distinguished from “‘tasks”.

Other relevant matters

46.

47.

In their report dated 15 October 2019, the Committee on the Rights of Persons with
Disabilities, which supervises the Convention on the Rights of Persons with

Disabilities, expressed concern about:

“The ongoing segregation of persons with disabilities employed through
Australian Disability Enterprises and the fact that such persons receive a sub-

.. 2
minimum wage”.??

This concern was expressed in connection with Australia’s obligations under the work
and employment article of the Convention, Article 27. The Committee further

recommended that Australia:

“Undertake a comprehensive review of Australian Disability Enterprises to
ensure that they adhere to article 27 of the Convention and provide services fo
enable persons with disabilities to transition from sheltered employment into
open, inclusive and accessible employment, ensuring equal remuneration for

work of equal value™ *

23
24

CRPD/C/AUS/CO/2-3 at [49(b)].
bid at [50].
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48.

The AEDLC submits that, having regard to the views expressed by the Committee, the
proposal for inclusion of Grades A and B in the Award will be inconsistent with

Australia’s obligations under Article 27 of the Convention.

The timetable

49,

50.

The Commission envisages a trial of 3 months for the modifications that it proposes to
make to the Award for ADE employees with disability once it has determined the final
wages structure for the trial. The Bench states at [379] of the Reasons that the results
should be made public and a further opportunity should be given to make further
submissions. This is appropriate. The AEDLC has assumed that the Full Bench does
not intend to limit what it takes into account in the final determination to the overall

labour costs referred to in [379] of the Reasons.

The AEDLC contends that the Bench should invite submissions about the work that
will be the subject of the trial. These examples should, to the extent possible, typify the
services performed by ADEs in the sector. Further, the AEDLC considers that the
impact on employee wages of those selected for the trial should be published as well as
the nature of the work, how it is arranged by the employer and the nature of the

employee’s disability.

Conclusion

S1.

The AEDLC contends that as currently described in the Reasons the Bench’s proposal
for a new Grade A and B in Schedule B and the consequential adjustments to Grades 1
to 7 do not ensure a fair and relevant safety net minimum rate as required by section
134(1) of the FW Act. However, consistent with the evolution of award regulation of
this form of employment the AEDLC welcomes the development of a single, award
based, wage determination method prescribed by the Award, The AED intends to
participate in the process the Commission has established pursuant to the timetable

referred to above.

17 December 2019

M. Harding
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VICE PRESIDENT HATCHER: T understand that submission as a matter of construction of the
existing award but it may pont to underlying problems with the way these classificetions are delined,
I mean, if vou look at grade 2. beyond the fact that it says it's more than grade 1, it's diftieult to actually
{ind a description that actually encaptures who 1s meant to be covered by grate 2.

PR
MR HARDING: Yes, well [ read that as being the default classification, your Honour, which is that
anvone who is nol classified by the other levels falls into grade 2 if they're performing work withm

PiNAS8 !
COMMISSIONER CAMBRIDGEL: But if we use that description to have had a broader application in,
say, some outside industry context, and we've seen clear evidence where you can't transiate that into
what has effectively been a deconstructed series of tasks which have no relevance to what would be in
an outside industry context. It is an invalid comparison, isn't it? So the benchmark 1s wrong.

PR
MR HARDING: No, I don't accept that, Comumissioner. | think the evidence shows that in relation to
the comparison there is a direct comparison to be made between these with intellectual disabilities who
work in open employment and who perform basic tasks 11 open employment in circumstances 1n which
the job is made up for them and customised (o deal with their particular himitations arising from their
disabilities. Certainly the submission of the ADE's is that the ADE world is so different {rom the rest
of the world that 1t should be treated as an exception. But in my submission that's not what the
evidence shows at all, When vou examine the evidence what it tells us is that there are, true, a
deconstruction to the extent that employees might be expected to only perform one fask. or they might
be expected or required to perform more than one task. But the tasks are all described in the same
terms or similar terms to those described in the award. And there are illustrations i the evidence T can
take you to, to make that point good.

PHAGE Y
Ong example that springs to mind 15 that ~ you might have heard my cross-examination of Ms Fitze
yesterday in which [ asked her to - questions about the types of tasks that employees m her
organisation would perform. And when I did, 1 read from the list of tasks under the headmg,
"Specialist packing”, one by one, and she agreed with all of them. They were tasks that she could
expect should we require an employee to perform them. That employee might perform one, or that
employee might perform more than one. | also asked her some questions about the tasks that appear
under the "Gardening” subheading. Basic labouring was a function that she identified as a task that she
identified as a task that would be performed by an employee.

EINEERE
Now in those circimstances [ don't accept that there is that much of a distinetion. True 1t1s the work is
basic. But grade 2 is basic. True it is that sometimes on the evidence an employee might only perform
one task. But there are examples of that occurring outside ADE's. But in terms of open employment or
- you know, one can spring - 1l you go an airport and there's a man who holds a sign saying, "stop”. in
relation to traffic as it comes up the road, that's one single function, one task that that emplovee is
required to perform. 1t doesn't matter whether i's performed in an ADE environment or a non ADE
environment in order to attract the labelled work., and then to attract the operation of schedule B.

PA3AS

COMMISSIONER CAMBRIDGE: If vou use that analysis though,
P4 RN

MR HARDING: Yes.
DRpaE T

COMMISSIONER CAMBRIDGE: You might see a subdivision again of the functions of the
stop/slow technician, That 1s, that in a deconstructed arrangement a particular individual would be
given a task of just holding the stop sign and not making a decision as to when 1t should be turned o be
"slow."
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wants them to perform. And when we're fooking at 1t in terms of a productivity assessment, the
productivity assessment then would only assess the sweepmy. And if the supervisor came m and lent a
hand, that deducts from the productivity output. That's the way the evidence goes. And in those
sttuations there is a proper measure of the productivity because we we're only focussing on the autpuwt
ot the input, namely the labour that the worker injects into the production process.

P0G

VICE PRESIDENT HATCHER: Right.

ArEnT
MR HARDING: I've sort of skipped ahead of what 1 was intending to say on that subject but in my
submission there is a direct comparison to be made between the position of workers in open
employment who have an intellectual disability. and those m ADE employment. [ accept there is a
difference in scale in the sense that we've got in ADE employment, a larger part of the workforce
comprising people with disabilitics. as opposed to, say, in non ADE employmient, But the evidence of
Mr McFarlane, the evidence of Mr Cain, which you vught t accept. and in fact the evidence of Mr
Smith was that in open employment jobs are customised in order to meet the particular requirements of
the individual,

PrEQER
The additional documents that | handed up today illustrate that very well and I encourage the Full
Bench to read those articles. I accept that they're in the American context but at the end of the day
we're talking about how we deal with work and the evidence of Mr McFarlane was particularly
mstructive on this question. His evidence was that often these jobs don't exist and there has to be
someone who goes out (o persuade the employer that there is work that the employee can do, and the
work 15 then identified. Often that work 1s work that is being performed by other employees who could
be domng other things. And speeific tasks are carved out ol a job role that might be performed by other
employees. And those tasks are then performed by the intellcctually disabled worker.

Itis in this Commission the SW'S has been accepted in all modern awards as the standard by which to
determine pro rata wages for that cohort of disabled worker. There has been considerable effort that
has gone into moditying the SWS to deal with the particular circumsiances of ADE's. 1f vou have a
worker in open employment who's performing a sweeping task, who's performing the task of emptying
the bins, who's performing the task of cleaning and tidying. in a work value sense there is no difference
between that and a person who's performing similar tasks in an ADE setting. no difference whatsoever
in a work value sense. In which case, if that proposition is accepted by the Full Bench there is no
Justification for the Full Bench to accept a different standard for the performance of the same work
value in ADE settings,

FHRL 34
VICE PRESIDENT HATCHER: The problem witl that is that we're not reviewing the operation of the
SWS in other awards,

PROUES
MR IIARDING: No, in which casc the Full Bench has to aceept that the standard that applics in
modern awards is what the Commission has prescribed, and that's the SWS. We can't ook behind that
fact. So if you're pursuing a relativities arrangement, if we're trying to work out the relative work
value as between awards, then the starting point has to be that the relative work value for open
employment is established by the SWS, That's the benchmark. And if that's the case then there can't
be the application of a different standard for ADLE's. at least in relation to work value. unless there are
spectfic cireumstances that throw up different work value considerations for that cohort of workers.
And in my submission there 1sn't. My friends will probably say there are several, one of which the fact
that ADE's operate differently from commercial enterprises. Perhaps they might also say that there's
the addition of support available in ADI's that may not be to the same extent as in open employment.
Well, I drew aitention to the fact that in open employment. | think it was Annexure (i) of Mr Cain's
second statement, in fact there is support provided w intellectually disabled workers and other disabled
workers in open employment,
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- DEPUTY PRESIDENT BOOTH: Yes ---

MR HARDING: You have a question, vour Honour - - -

DEPUTY PRESIDENT BOOTH: Well, it's an observation and these things are obviously random in
some senses and trying out ideas on you, if you'll permit that sort of exchange. But it seems hke there's
a continuum and [ struggle to see how the classification deseriptor in a single classification in a modem
award, say the Clerical Award, for example, and I don't have it in front of me but let's take a
theoretical, hypothetical. Jevel 2 in a clerical modemn - 1 the Gindistinet) award, and then level 2 in the
SESA -« -

MR HARDING: Yes,

PNSGGD
DEPUTY PRESIDENT BOOTH: And undemeath the clerical modern award there might be a person
working i an office environmentin level 2, doing the full range of tasks which might be typical of an
administrative assistant, that might mvolve some very basic tasks, as well as some slightly more
complex tasksa. So the person might be operating at reception. answering the teiephone and directing
calls, they might be then also gomng to the post office to collect the mail and going back 1o the office
and scanning the mail, they might be cleaning the boardrooms and doing some filing.

PRS0
And then into that workplace comes a person with a disability underncath the supported wage system
and they have their job customised, and out of that overall office assistant job we take out the job of
reception and answering the phone and we perhaps take out the job of {iling because both ol those jobs
require some judgement or some numerical skills, in the case of filing or recognising in alphabetical
order, or in terms of answering the phone, making a judgement about the nature of the call and where
to direct it. And we leave the tasks of going 1o the post office and scanning the mail and cleaning the
boatdroom. So we still have that person in level 2 but we apply the supported wage system to the level
ol performance that 15 constdered to be a hundred per cent of performance of those tasks and conclude
a pereentage of the wage. And then moving towards down and continuing to more elementary or more
deconstructed roles inan ADE, a person might only be scaming, just scanning,

PEGS T

MR HARDING: Yes.

P63
DEPUTY PRESIDENT BOOTH: And they nught be scamming work that's given to them o scan. so
they're not making a judgement about who to scan it 1o or which document to pick up now, that there
might be a system by which there's no choice to be made. And that would also, under the SESA
Award, sit in level 2. and yet therc's a vast difference between the customised job i open employment
and the scanning job in the ADE, and it just secems to me that somewhere along the way we've tried (o
adapt an award system that was designed for people who were able to work, earn the full award wage.
for those who couldn't, and we've done a reasonably good job at doing that in open emplovment but in
an ADLE setting we've tried to sort of it the ADE into that tramework and it's, to pick up a point of
someone who said this yvesterday, fitting a square peg into a round hole.

PN
MR TARDING: Your Honour, [ can only go on what the evidence tells us about the extent of the
customisation and in open employment and I would caution against assumptions bemg made about the
extent of the customisation. In other words. one shouldn't assume the customisation stops in open
employment at a particular point. Using vour example of the scanner it might be the case i an open
employment setting that there is some judgment utilised by the employee with the disability in relation
te how o use the scanner. But there's no evidence before the Commission that says that necessarily
has to be so, or always is so. 1t's equally possible that a person is directed to perform a particular task
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i open employment. What we know is that the level of customisation on the evidence of Mr
McFartane and Mr Cain can be considerable.

I'he Comnussion can only, in my submission ~ or that | should also say the Commission has inspected
ADIE's but hasn't inspected any open employment. So you've had the benefit of seeing ADE
employment in action but you haven't had the henefit of seeing open employment in action. So [ urge
caution in terms of making assumptions that necessarily open employment ought to be assumed to be
of a higher standard of work or require more of the worker necessarily than might be open in ADE
employment. What we are left with at the end of the day is an award system that says. il you're domg
work m open employment. leaving aside the SESA for a moment, and vou're a person with a disability
then the SWS can be applied to assess the output that you perfornt in the work the cmployer gIves you,
corresponding with the grade. That's as far as it goes. And 'l readily accept there could be a range of
outcomes depending on what that work is. and [ think there was some evidence and Mr Cam that
particularly, Mr McFarlane, there's a negotiation that does oceur between the assessor and the employer
about Wdentifyiyg the dutics that are being assessed.

AT
In the end the award system does not reach down so far 1o actually precisely identify the particular
tasks that might be performed in every employment sttuation and then say. that's the benchmark,
compare it on that basis and then fix a rate under the SWS. It leaves that ultimately to the employer
and 10 the assessor on the basis of what's actually done. So all the Comnussion can do in my
submission on the evidence is to accept that as a proposition there is customisation that £OUs o1 11 open
employment where tasks are carved out and those tasks could be equivalent to. and it's my submission
are in many cases equivalent to. the tasks that an ADE might reguire of an employee. 1f that standard
is good for open employment there's just simply no justification for the standard to be different in
refation to ADL's. because then you're effecting - (a), the relativity 1s not the same, and (b). you run the
risk of imposing an inferior wage on ADE employees than would be acceptable in open employment
without a proper evidentiary basis to do so.

PHOEET
VICE PRESIDENT HATCHER: So just, I just want to test some basic work value propositions. |
mean, 1’ you had a production process which was. from go to whoa, done by seven people performing
a discrete basic tagk - - -

ENA04H

MR HARDING: Yes,

FRENG
VICE PRESIDENT HATCHER: And the employer says. well. Fm not satislied wiih this. I'm going o
get rid ot all of them except one. I'm going to get the one person to work flexibly and do all the basic
tasks themselves, and they implement that and they succeed. any union representing that person would
say there's been a massive increase in work value, wouldn't they?

FHJaNS

MR HARDING: On the basis that the quantity of the work has increased?

PR
VICE PRESIDENT HATCHER: Well, you've gone person who because of their multitasking and the
fact that they're performing a wider range of tasks, is now doing the work that was previously done by
seven people.

MR HARDING: [ supposc that's a change in the circumstance. Bul the nature of the worl: muight not
be different,

PRIEGSG
VICE PRESIDENT HATCHER: That's the point. It's not the fact that a particular task had become
more complex, it's the fact that one person can do all of them by working flexibly, perhaps with the
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Of course, that concept has been rejected by this Commission since 1969 m the equal pay case, and
was rejecied recently in the equal remuneration case. It's seductive, and it's seductive because it does
invite the Commussion to specuiate about what represents a real job and what doesn't represent a real
job. It invites comparisons Trom other experiences that are not represented in the evidence, based on
experiences that individuals might have had themselves and then looking at how it is that it works in
another enterprise where they haven't had experience. And 1t also mvites invalid comparisons between
different enterpnises because the value to one employer might be substantially different to the value 1 a
different emplover.

PSR

So i the production example 1 gave about filling, there mught be a perfectly valid reason why an
employer in open employment decides it wants one worker o {1l and another worker to pack, and
that's the way it wishes its production process to be organised. The Commission doesn't second guess
that and doesn't say, well, you know, 1t should be done dilferently. or it doesn't say. that's not a real job.
itis a real job. They have contracted with that employee o perform that work and the work has been
performed. The output, the fact of performance in purcly contractual terms, the fact of performance
mvokes the obligation to pay. Under this award the fact of performance at the level the employer
chooses to have that work performed invokes the obligation o pay under the award.

SN

B

BREGLA

VICE PRESIDENT HATCHER: Well, if vou have a non-disabled employee the award doesn't
conlemplate any account being taken of their productivity output. does #7 That is. yvou bave a series of
award prescribed rates for a series of tasks, as 1 say, and in a given enterprise for a non-disabled person
i they can't meet reasonable expectations they face dismissal. They don't have access to a lower rate
of pay.

RO

MR HARDING: No, that's right. That 1s the - - ~

¥
O

VICE PRESIDENT HATCHER: The system s structured to treat disabled differently from non-
disabled people.

HRRGRY

MR HARDING: Yes,

FRih

VICE PRESIDENT HATCHER: That's just a given in this system we've got here.

PINHSLS

MR HARDING: Yes, it 1s. And that's accepred. Clearly the fact of disability implies that there is a
difference that the Act which says legitimately can be dealt with by an inlerior rate of pay. T accept
that, The real measure in my submission 1s this. Accepting the fact that the Act accepts that the
discrimination can occur in terms of rates of pay. the question really then becomes how best to apply
the award in the least discriminatery fashion. There is a statement by Katzmann J in the Nojin casc
that in my view encapsulates that and it 18 at 268 of her Honour's judgment at her Honour's reasons.
she says:

FESOT

The BSWAT may be fair in its application to some disabled emplovecs. Powerful evidence was
given in these cases honvcever i was nnfairly skewed avuinst the iniellectually disubled. If
competencies must be measured independentiv of productivin: consistently with the objects of the
Aot that sheuld be done ina way s to eliminate as fur as possible its inequitable aspects.

PR
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50 the search here is for the least discriminatory method, the least discriminatory method of applying
rates of pay to a disabled workforce where the effect of their disability is that their productivity is
affected adversely. That shouldn't be left in the hands of the employer as clause 14.4 currently does.
That clause essentjally says, you, the employer, or U'll back a step - 14.4 purports to say, here's a
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discrmunatery regime for providing for rates of pay for disabled workers. but we'll allow vou as an
employer o choose (rom any one of these dilferent wavs (o pay rates of pay on a discriminatory basis,

all of which produce different wage outcomes as vy

our Honour observed, quite significant differences.

We have got muluple minimum rates based on different standards of application. Now where's the
standard in that? How can the Commission ensure. and 1 use that w ord specifically because that word
appears mosection 13401 in relation to the minimum wage objechive.

How ¢an the Commission ensure there is a

embodied in what Katzmann J said which i

delivering the benefit that the modem awar

the Commission can set a standard in relation w minimum
standard which all employers have (o pay r
There are considerations relevant to |34 which I'Hl get to, but

134 says.

PSS

This Commission must ensure there 1s a fair and reasonable standard

o

- tar and reasonable sa fety net.

fair and reasonable safety net if there are so many Jifferens
ways of assessig discriminatory wages for disabled workers? There must be a principle that underlies
the imposition of discriminatory wages on disabled workers. In my submission that principle 15

S, we've got to find a way of producing the le

ast mequity i

d confers on workers. And in relation (o wages in my
subnission it's plain the safety net is intended 10 benefit workers. That's its real object.
to employers. look, you know, go willy-nily out there and fix rates of pay as you see fil. The Act says

It's not saying

rates that represents a fair and reasonable

cgardless of whether or not it's viable for them (o do so.

at a baxic proposition that's

3 whal section

Soif we are looking at a beneficial standard, intended to benefit warkers i necessarily follows in my
v one that has the least discriminatory impact. That's the

submission that the Commission must appl

first proposition. The second proposition that follows from th

already. a discriminatory standard applicab
open employment. It should not choose an
that justify it consistent with the principle t
simiply does not allow those distinctions to

PR S

VICE PRESIDENT HATCHER: Tn that case why do wel

all? 1 mean. the fact is an award was creat

scetor but on your approach we could justabolish it and people can Just appl

Ie to disabled workers in a different context (

at 1s where there is in the award Syalem

indistinet).

inferior standard 10 that unless there are specific reasons
hat Thave articulated. And in my submission the evidence

be made in respect of open employment vers

Uus - - -

wave the supported employment award, at

cd presumably (0 be tailored for the needs of a specific
y

award and ISWS, and that would be the end of it

PRROTR

MR HARDING: Well. the supported empl

oyment award applies 1o non-disabled worke

the ordinary industry

rs, too, It

applies to workers in supported emiplovment whether they're disabled or non-disabled - - -

FRIST e

VICE PRESIDENT HATCHER: Ves.

PMSOTT

MR HARDING: 14.4 as a carve-out for di

employment is different enough to justify i
different at the disabled worker Tevel, vet tl

sabled workers, That's all 1 does. So presumably the
Commission thought that it was sensible 1o have an award that covered supported employment. In my
subinission the mere fact that there is one doesn'l necessarily suppart the proposition that supporied

thutin any event if those differences existed
1 award covers non-disabled workers. Whil

they're only

o

st my instructor

i3 trying to find the decision that I want 1o refer to - I'm Just going o hand up a document 1 relation

to the appropriateness of the SWE_it's not just our view. 1¢'s sury

to the full Bench's attention, But nonetheless 1t hasn't. so we will, The committee on th

persons with disabilities, considering Austr

aha's situation as a si gnatory to the treaty on

has dealt with a range of issues it's asking Australia o constder. And at puragraph 50, a
this opinion was sssued in 2013 - at paragraph 50 the committee recommends that the state party do the

three things that are set out in tal. {b)and ¢

cloand I draw attention to (b

uments -'Séms!awa;cismoﬁem%o;.m;r T50218_am2014288 ntm

wising that the DSS hasnt brought this

¢ rights of
the convention
nd I might add

-
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ME HARDING: Yes,
SHORT ADJOURNMENT F11.35 P

RESUMED [11.58 AM)

VICE PRESIDENT HATCHER: Mr Harding?

MR HARDING: Thank you, your Honour. { want to say four more things. [ realise I've consumed a
fair bit of the morning already. In relation to the point about the comparability between open
employment and ADE employment I do wish to draw attention to Annexure A of the second statemens
of Mr Cain, which is exhibit 16, which is a piece of research done by Evolution Research, some time
ago Laccept. But there's no evidence that undermines the veracity of that now, and I rely on page 3 of
that document which first talks about the observations between the difference between what nught be
required as in terms of a job description and what was actually performed both in open employment
and business services,

And the observation from the research is that in open employment the average number of competencics
peri‘ormcd was 1.8, and that's on page 4, and in business services the average competencies performed
were 2.38, which is on page 6, and the point there is that when we're talking about the kind of tasks that
m;ghl be performed in open employment and ADE employment this research suggests there isn't that
much difference between those two seenarios. Without wishing to go to the particular evidence | jmi
draw altention to a number of things arising {rom the comparison I have made between the evidenc
about what tasks are performed and how they then line up with grade 2.

Can I draw attention to paragraph 13 of Mr Burgess' statement. exhibit 22, and also paragraph 20 of hus
stalement and also paragraph 34. There is a list of tasks that he says are performed in his ADE and
mvite the Commission to compare those with g &,mdc 7 And hkewise the statement of Mr Burgess Irom
Centacare at paragraph 6 and the evidence of Mr Dickens, exhibit 31, where he gives evidence about
the function ol inserting pepper and salt into packets that are then used for the airline mdustry, Again |
mvite the Commission to compare that with the list of packing duties set out in the award,

I do wish to tum to the issue of viability and then what I propose to do 15 to talk bricfly about some of
the other wols for which there has been some evidence collected and where cross-exammation
oceurred, and to conclude on that basis, There 15 an assertion in the evidence from ADE employers
that the adoption of the SWS will lead to terrible consequences resulting in the closure of ADEs holus
bolus. There is, in my submission, no concrete evidence that the Commission can rely on that would
support that proposition, and the Commission has the benefit of at least a statement from the secretar v
ot the DSS speaking for the Commonwealth. which is exhibit &, that states that:

PG 120

The Commonwealth

That 15 the government:

will ensure future policy settings allow for the ongoing viability of ADEs.

N AR

Now I think the Commission can take that a1 face value,

PR
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The reliance on Nonn from the point of view of the AED, my client. 15 the approach that the cowrt took
to analysing the 1ssues that arose in respect of BEWAT, and those are apparent in many places m
Buchanan I's reasons but [ draw particular attention to paragraph 146 of lus Honour's reasons. There
are other examples but this one illustrates the point, where his Honour says:

There is no doubt that BSWAT has support at many levels [n my view, that is not sufficient

PGS

VICE PRESIDENT HATCHER: What paragraph?

PR
MR HARDING: 146, vour Honour. I will skip througl it. His Honour is talking there about training
and so forth. and also the direct examination of actual work., And in relation to work value hes
comparing that to open employment where he says:

SNEY
Such workers ure not themselves assessed that was. Thar s hecause it would be irvelevant io therr
real work vatne 1o do so. It was equally irrelevant 1o the real work value of Mr Nojin and Mr Prior
They were subjected to a process which produced an assessment score that did not fairly relaie 1o
what they actually did 1t provided a comparison with « theorencal wdea, which had been adjnsred
so as o he not oo easily atiained, rather than a straightjforward comparison with the efforts and
ouiput of someone working at the Grade 1 level - Le. a comparisan which related to whai the Grade
I rate of pavwas fived for. Such a comparison ocenrs for disabled people in opeir employment.

PRS2
VICE PRESIDENT HATCHER: That is - competencies were not relevant 1o the actual award critena
for grade | rate of pay.

MR HARDING: Yes, but your Honour, he 1s focusing on the output at the end of the day of the worker
based on what they actually did, and that's the point we're seeking to emphasise. The work that they
actually did. his Honour is saying, was at the grade | rate, and for that they were discounted by
reference to irrelevant competencies. Putting 1t in a Greenacres circumstance, if | ean use that
example, again returning to the forklift driver. the actual work that was done by the forklift driver is
driving the forklift, yet there was a discount applied by reference to underpinning work skills.

PH534
VICE PRESIDENT HATCHER: Going back to yvour Nursery Award example. grade 1B. it would not
be irrelevant to take into account to perform that range of duties if required to do so, The reason why a
disabled emiployee may be doing only one task all the tme is because they're meapable of domg any of
the others and that's why they're not assigned that work., Whereas if vou had an employee with a lesser
degree of disability or a non-disabled employee, they could be - and 1t may not happen ali the time, 11
may be five or ten (indistinet) time - be required to do any of these other things.

Bl 35
MR HARDING: That's true, your Honour, That is true and perhaps | haven't made myself ciear
because the premise of the AED case is really a comparison between open employment for a person
with an intellectual disability and ADIF employment, In an open employment setting. as | think 've
just mentioned, if a person with intellectual disability emiployed under the Nursery Award could only
do one of these tasks, they would get the rate of pay prescribed by this award subject 10 a productivity
assessment,

E R
It's not right - and 1 suppose this comes back to the proposition we advanced right at the outset which 1s
that there is a direct comparison between open employiment on the one hand and ADE empioyment on
another m relation to work, We accept there are some differences. The most significant of those is
scale. But in terms of the work we don't accept that there's a difference, and i fact m transcript on
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Friday of Tast week your Honour asked Mr Cain a question about open employment. Tt starts a
PN2507 and voncludes at PN250Y, where vour Honeur the presidmyg member said:

One example Lgave: SWS will just take the discreer task the disubled person was doing, measuie i
against some sort of benchmark and then assigin a percentage regardless of the fact thar the job has
been carved out for the specific purpose of having that person being able 1o do ir?

SNERE
My Cain's answer was ves, That's how the SWS works.

Ehen Ay
th reports that Mr Cain had put into evidence. exhibit 179(sic), my learned friend Mr Ward said this
is all about the negotiating model. I'm not sure what he refers to. The article from Mr Lukmg(71.
albertan American article, deals precisely with a situation in which the 301% didn't exist and had to be
made for the person with the intellectual disability, and the example that is given in that article, I draw
your attention to that at page 268 and 269. 1 don't inend (o go through 1t unless vou want me to but
there's the example.

[
Mr MacFarlane's evidence was - and there is some criticism being made of him for this, but his
evidence 15, we had (0 go out and find the work. and then when we've gone out and [ound 1t we've

explamed 1o employers how this person could pertorm the fasks that they want them to perform, and
hm the job is carved out is a matter that conforms 1o the abilitics of the individual worker, That's the
evidence of what occurs in ADE employment, We carve out a Job, we make it switable for the abilities
of the individual worker. [ think Mr MacFarlane said the jobs aren't advertised. we have (o go and gt
them, and when we've gone and got them we make them work for the individual. In that situation
youTe dealing with a direct comparability between open cployment for an intellectually disabled
person and ADE employment for an mtellectually disabled person. ii's an apples and apples
comparison.

PRESAT
Scale we accept might be an issue but that refers to the operational circumstances of ADFs, not the
work. There was some question about what proportion of the persons who are assessed for SWSs had
intellectual disabilities, and there have been vartous figures bounded around, 4 percent, 11 per cent.
Mr Cain’s evidence is it's 68 per cent. 1t's 68 per cent of those who are using SWS assessments are
those with intellectuat disabilities, and the evidence of that is on paragraph 130 of his witness
statement. the second witness statement which is exhibit 16, and annexure A of that statement on page
27, and then he references an annexure K which is a PowerPoint presentation given by the DSS,

[REC N
That proposition is put to him in evidence and he confirms that position at PN2447. [1's actually put (o
hime

But does 1t not follow from that that the majority of SIS assessients are i relation o ion-
vellecrually disabled people?

No. he says it's the opposite.

Mr Ward said the SWS works really well for people with physical disabilities [ don't know how he
knc)\m that but leaving that aside, the evidence actually 1s that SWS assessments oceur mostly Lor
people with intellectual disabilitics, not physical disabilitics.

Atltention has been drawn (o annexure A
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VICE PRESIDENT HATCHER: Before you go on, abviously some of those - 1o percent will be
ADEs and I guess the larger bulk on it will be m open employment, ss that right?

o

MR TTARDING: Yes.

VICE PRESIDENT HATCHER: So do we have a figure of the proportion of those 1y open
employment whe did not have an inteliectual disability but would be assessed under SW§”

DEPUTY PRESIDENT BOOTIL: It would have to be the balance of (indistinet,
VICE PRESIDENT HATCHER: But some of those are ADFE people,

MR HARDING: Tdon't - T can't tell vou. e goes on in - maybe this 1511 - PN2547 and gives a figure
of 7.4 per cent of the population - no, he's referring there to those in open employment with an
mntellectual disability, not those who use the SWS. So I ean't tel] you, vour Honour. That's a matter of
great significance, in my submission. because it's another comparability pomt as between ADE
cmployment and open employment,

ERELR
Attention was drawn to annexure A, te exhibit 33, which is the discussion paper "Ensuring a strong
futare for supported employment” and the figure o 4 per cent having an intellectual disability, That of
course is a figure pertaining to DES participants, and Mr Cain was cross-examined by Mr
Christodoulou about this report and he points out there are two subprograms which are referred to on
page 9 of that report.

The first subprograny has people, emplovment support services for job seckers with permanent
disability and an assessed need for regular ongoing support in the workplace i open employment. and
the second category is those who don't need that. and his evidence in cross-examination is that it's the
first category where you'll find the 68 per cent of those who are having SWS assessments, The four
per cent 1s a combination of the two subprograms. So it's misicading to say that only four per cent of
people with intellectual disabilities are using the SWS on the evidence.

There's been some eriticism of Mr Cam and Mr MacFarlane. All § can say 1 relation o Mr Cain s
that despite the eniicisms that have been made against him he is clearly someone who knows his smuff
He gave very lorthright answers to complex questions. The information he ZAVe Was given in a way
that was forthright and studied and persuasive. [nsofar as there's some suggestion that he has an axe to
grind the Commission should ignore. He's cruitled 0 a viewpaint. That viewpoint should not be
conflated with the accuracy of the evidence that he gave. [le was accepted as an expert in Nojin and
relied on by the Full Court.

Mr Maclarlane s the only person who's given evidence o this Conmmission with the level of
experience that he has as an SWS assessor, He expressed a philosophical view when cross-examined
about the position that he put to the Human Rights Commission. Who cares what his philosophical
view is. What he did in his evidence was 1o give persuasive deseriptions using actual examples of how
open employment worked. how it 1s jobs were carved out. ow it was that they were obtamed, and how
it 18 then the SWS assessments were undertaken

There has been a bit of debate about exactly what goes on in this negotiation provess and | think whar's
occurred is there's been a slippage tollowing the evidence that he gave about the extent of those
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ANNEXURE KW-3



FAIR WORK COMMISSION
AT MELBOURNE
AM?2014/286

IN THE MATTER OF A REVIEW OF THE SUPPORTED EMPLOYMENT
SERVICES AWARD 2010

FURTHER SUBMISSION FROM AED LEGAL CENTRE, THE HEALTH
SERVICES UNION, UNITED VOICE, INCLUSION AUSTRALIA, FEOPLE WITH
DISABILITY AUSTRALIA, DISABILITY ADVOCACY NETWORK

1. On 29 May 2018, the Full Bench listed its review of the Supported Employment
Services Award 2010 (the SESA) for mention following publication of a statement
dated 16 April 2018 [2018] FWCFB 2196 (the Statement).

2. VP Hatcher identified the purpose of the mention as;

“All right, the purpose of today's short hearing is to hear the response of
interested parties to the provisional views expressed by us in our statement
issued on 16 April 2018. It appears to us that in the light of that statement,
there are two ways forward.”

(V2]

The ways forward were identified as the scheduling of conferences before DP Booth or
the scheduling of further hearings for evideance and submissions. Having canvassed the
views of those appearing, the Full Bench indicated that they would consider their
position. At the time of writing, that position has not been disclosed by the

Commission,

4. AED Legal Centre (AED), the Health Services Union (HSU), United Voice (UV),
Inclusion Australia (IA), People with Disability Australia (PWD) and the Disability
Advocacy Network (DANA) wish to make a further submission about the Statement

(the Further Submission Parties).

5. The Further Submission Parties note that on 9 July 2018 Mr Zevari of Australian
Business Lawyers wrote to the Commission and informed it that various organisations
had conducted a number of meetings and had formed a working group in order to assist

in the development of & new wage assessment mechanism. Mr Zevari concluded by




6.

stating that his clients preference is for further conciliation conferences. The Further

Submission Parties fearned of the working group through Mr Zevari’s email.

The position of the Further Submission Parties at the time of the mention was, and still

is, that further conciliation at this time would be inappropriate. This is so for two

reasons:

{(a) We have concerns about aspects of the preliminary conclusions expressed in

[15] of the Statement and wish 1o be heard further on these matters.

(b) The Bench’s preliminary conclusions in favour of a revised classification
structure for Schedule B of the SESA, especially for Grade 2 and 3, and for a
proposed hybrid model of wage assessment are expressed at a very high level.
Undoubtedly, however, they foreshadow a very substantial, and potentially
controversial, overhaul of wage setting arrangements for those covered by the
SESA. Yet the parameters of this overhaul remain unclear,! at least to the

Further Submission Parties,

We say more about these matters below. However, before doing so, we note that Paul
McBride, Group Manager, Disability, Employment and Carers of the Department of
Social Security wrote to chambers on 4 July 2018, He states in that letter that the
Minister for Social Services, Dan Tehan, has announced that the Australian
Government will provide up to $0.95 million to support any agreed trial and analysis
activities in the Commission to inform a new wage assessment approach under the
SESA. We note that the hinds commitied by the Commonwealth are for “agreed™ trial
and analysis activities in relation to a “new wage assessment approach” that is, as we

have said, unclear. We identify some firther concerns with the approach below.

Preliminary conciusions of fact

We observe at the outset that the Full Bench has expressed the matters referred to in
[15] of the Statement as “preliminary conclusions™. A purpose of this submission is fo

give the Full Bench an insight into our view of these preliminary conclusions to assist

We note the principles stated in [15(7)] of the Swtement, namely that the new wage assessment
mechanism should meet the ebjectives of fatress, equality. ebjectivity, independence, sustainability
and be non-discriminatery. These objectives have the potential, we observe, to cut in more than one
way in the formulation of 2 wage determination system for ADE employees.




the Bench in its consideration of the next steps referred to by VP Hatcher during the
mention. Subject to what the Bench decides, some or all of the Further Submission

Parties may wish to elaboraie further on the maiters contained herein.

9. The subject matter of the preliminary conclusions of fact contained in [15(1), (3)] of the
Statement has been the subject of evidence and submissions, which we will not repzat.
We do apprehend however that these preliminary findings have significance to the
direction foreshadowed by the Statement. Accordingly, the Further Submission Parties
submit that the Commission should proceed to make final findings that confirm or
otherwise the aforementioned preliminary factual conclusions based on its assessment

of all the evidence and the Bench’s consideration of the submissions,

10.  With this in mind, there are two preliminary factual conclusions referred to in the
Statement that we consider to be of particular significance and about which we wish to

advance the following two submissions:

(a) Insofar as the last sentence of {15(1)] of the Statement may be read as
suggesting that ADE’s are the only organisations that are capable of or do
make the adjustments for employees with a disability (as defined by the
SESA), we contend otherwise. The evidence supports findings that open
employment employers do so too for employees with the same or similar
disabilities and that a majority of those who use open employment have
significant intellectual disabilities and, like ADE employees, are supported in

their employment by the NDIS and by other Commonwealth funding.

(b) Respectiully, the preliminary conclusions set out in the dot points in [15(3)] of
the Statement do not, we submit, reflect the evidence available to the
Commission about the operation of the SWS, On this basis, we would urge the
Commission to give careful consideration to whether these conclusions ought
to be confirmed. We make the same submission with respect to the Bench’s
preliminary conclusion that the SWS does not take into account the proper
range of work value considerations used to assess award wages. This, with

respect, retlects a misapprehension of the purpose and operation of the SWS,

The SWS is a system of individual employee assessment that compares the

output (in terms of rate and quality) of an employee performing required work




i1

with the output of an employee on the full award wage of average
performance doing similar work. The means used to ascertain the performance
benchmark was the subject of evidence and submissions.? The SWS however
takes the Award’s valuation of required work as it finds it. That valuation,
expressed as a sum of money, is the full minimum rate of pay fixed for the
particular kinds of work graded and described in Schedule B of the SESA.
This is the source of the work value, not the SWS. Tt is not part of the function

of an SWE assessment to make work value determinations.

We next turn to some other matters arising from the preliminary conclusions referred to
in {15] of the Statement.

The intersection between the SWS in ADEs and in open employment

14,

The Full Bench states expressly that its preliminary conclusions concerning the SWS
are not intended to affect the operation of the SWS in open employment. With respect,

there is a considerable risk that they do.

In the dot points contained in [15(3)] of the Statement, the Bench makes certain,
general, criticisms of the SWS that are not obviously capable of being quarantined to
ADE employment. These criticisms have the potential to undermine the SWS as rhe
modern award system for determining the proportion of the award rate to be paid by an
employer to its employees with a disability for work covered by an award. In these
circumstances and in the absence of further evidence that addresses the matters to
which the Bench has referred in [15(3)] of the Statement, including in an open
employment setting, the Commission should, we submit, exercise caution in confirming
these criticisms. This is a matter of considerable significance given the extensive use

made of the SWS in awards made by the Commission.

Another reason for exercising caution is the potential for the Commission to introduce 2
discriminatory system of wage setting into the award safety net that disadvantages ADE

employees compared with similar employees employed in open employment. The

The Bench expresses, we apprehend, 8 concern about the determination of that benchmark in the last
dot point of [13(3)} of the Statement.
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Comemission has evidence before it that describes the characteristics of users of open

employment and establishes the similarity between them and ADE employees.

The Schedule B classification proposal

15,

The Full Bench has singled out as inadequate the Schedule B classifications on the
basis stated in [15(5)] of the Statement. We contend that the Commission ought to be
cautious in adopting this preliminary conclusion. Mo party advanced a case before the
Commission that Grades 1-3 of Schedule B were “inadequate and unlikely to meet the

modemn award objective”, No evidence was called that addressed this issue.

The Commission had before it two proposals. The AED proposed the deletion of all the
wage tools in cl. 14.4 of the SESA, save for the WS, Its proposal succeeded in part,
The second proposal from ABI/NSWRC was rejected in its entirety. Common to both
proposals was their reliance on the existing grades, rates and classification descriptions
contained in Schedule B of the SESA.

As a matter of procedural faimess, the Further Submission Parties contend that it is
necessary for the parties to be placed in a position where they can make submissions
and, if need be, call evidence about a “redesigned classification structure for Grades 1-
3" based on a concrete proposal for that design. We submit that it is not otherwise open
for the Commnission to conclude that Grades 1-3 of Schedule B are “inadequate and
unlikely to meet the modern award objective”. The Commission should accordingly not
reach any final conclusions at this time to that effect which changes the valuation
expressed in the existing Schedule B classifications in a manner that is adverse to

employees, or which has that effect.

The proposed new model of wage assessment

18.

19,

Finally, we draw attention to three matters arising from the Commission’s proposed

hybrid model of wage assessment.

The hybrid model would embrace a valuation range at certain percentage points of the
full SESA rate fixed for a particular kind of work based on the ‘size’ of an award
covered job that an employer wishes to be performed. At the ingh leve!l the model is

described in the Statement, we have the following three concerns.




On its face, “job size” is a dynamic concept; the configuration of a “job” is in the hands
of the employer, not the Commission. We understand the Commission’s intention is to
devise criteria for the sizing of jobs, These criteria, depending of course on what they
are, may constrain an employer’s discretion but would not, we apprehend, immunise
against variations in job size whether by a single employer from time to time. between
ADE employers, or indeed from one employee to another. Unfairness may result from
vatiations to the size of a job through the addition or subtraction of tasks between
assessments or due to differing assessments conducted at different times between
different employers with different work needs. Further, since it appears that “job size”
must be assessed, it is not apparent to us why this system is any more objective than an
SWS assessment. Both systems would, it appears, require assessment of the tasks an
employer requires at the point in time the assessment is undertaken. However, the result
for the employee of a job sizing assessment is, as we apprehend it, that he or she will be
allocated to a proportion of the full moder award rate, for award covered work, within

a fixed range.

Second, the job sizing assessment is to have a “particular focus on the range of tasks
required to be performed” as the foundation for the work value assessment the hybrid
madel contemplates. However, the form of work value assessment conternplated by s.
156(4) of the Fair Work Act 2009 is one that justifies the amount to be paid for
employees doing a particular kind of work, rather than the elemental tasks that might
make up a “job”. Further, we anticipate difficulty in desi ghating required work as
merely a task that forms part of a job (which diminishes the value of the work) as
opposed to a job in itself. What constitutes a full job may be difficult to discern and
may mean different things to different employers, Tying value, and hence
remuneration, to the size of a job also has the potential 1o be subject to manipulation,
and will create a difference that has not existed before between open employment

employees, including those performing customised work, and ADE employees.

The usual focus of work value assessment is on characterising and categorising the
work that will be covered by an award and then assessing the value of cach category of
that work. The job sizing model appears to anticipate something more particular than
that, with the result that the actual minimum rate payvable to ADE employees will likely

be determined on a different, and less beneficial, basis to non-ADE employees.
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Third, the hybrid modet contemplates an SWS like assessment as the means of
governing movement within a value range {for example 20%-40%). This assessment is
“to take into account any non-productive periods on the part of the supported employee
and provide for an objective and consistent method of bench-marking”. This
preliminary conclusion appears to accept that this “SWS like" assessment is able (o do
something that the Bench perceives the SWS ag being unable to do adequately. The
same is true with respect to the apparent acceptance in [15(9)(b)] of the Statement that
the “SWS like” assessment can “provide for an objective and consistent method of
benchmark setting”. The SWS is criticised for an inability to do just that. It is not
apparent to the Further Submission Parties how these features of the SWS like
assessment 1o be used in the hybrid model can be reconciled with a rejection of the
SWS.

We do not suggest that the three matlers we have identified constitute an exhaustive list
of the concerns that we may have about the new Wage assessment proposal, once there
Is a concrete proposal released by the Commission, They are however significant
concerns that, we consider, have the potential to undermine the achievement of the
objectives the Bench has set as the benchmark for its satisfaction that the SESA could

meet the modern award objective.

Conciusions

25.

If the Bench’s preliminary conclusion in favour of adoption of its hybrid model
becomes their concluded view, the development, and testing, of this model will, we
expect, take time 1o properly develop. What is contemplated is a significant reform. To
devise such a model that meets the objectives stated in [15(7)] of the Statement is, we
apprehend, a matter of some complexity. The Further Submission Parties intend to
participate in the Commission’s processes within the resources each of us has to do so.
Nonetheless, the likely time we expect these processes to take is a matter of
considerable concern, ADE employees are currently subject to quite inadequate wage
setting processes that do not conform to the modern award objective, The necessary
conclusion is that they are currently disadvantaged compared with other employees

who are entitled to the benefit of a safety net that does conform to the objective,
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26.  We accept that the Commission intends to phase out ¢l. 14.4 of the SESA. On the
reasoning of the Full Bench this results in ADE employees continuing to be subject to
an award that does not conform to the modern award objective until the transitional
period ends. For that reason, we would urge the Commission to specify a short
transitional period rather than a longer one, and urge against the phase out period being

fixed by reference to the embryonic nature of the hybrid model.

16 July 2018
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FAIR WORK COMMISSION
AT MELBOURNE
AM2014/286

IN THE MATTER OF A REVIEW OF THE SUPPORTED EMPLOYMENT
SERVICES AWARD 2010

SUBMISSION FROM AED LEGAL CENTRE REGARDING THE PROVISIONAL
CONCLUSIONS OF THE FULL BENCH
1. The Full Bench released a statement on 11 September 2018 (the September
Statement) that addressed the position that interested parties adopted in response to the
provisional views expressed in an earlier statement dated 16 April 2018 (the April

Statement). These views were conveyed during a report back hearing on 29 May 2018,

2. Inthe September Statement, the Full Bench concluded at [5] that by reason of the
position adopted by the interested parties to the review seeking to represent the interests
of supported employees, it was necessary for the Full Bench to proceed to determine to
finality the matters before them. One of those parties is AED Legal Centre (AED). The

Full Bench went on to say:

"That will require us to receive any submissions which interested parties wish
to make in response to the provisional conclusions expressed in the Statement
before issuing a final decision."

3. The Full Bench then directed that submissions be filed in the Commission on or before
19 October 2018. The Bench indicated that those submissions could include
submissions as to the merit of the provisional views expressed in the April Statement
and any proposal that any party wished to advance concerning the design and
implementation of the new wage assessment mechanism outlined in that document,
should the Full Bench ultimately adopt the provisional views it expressed in the April

Statement.

4, On 16 June 2018, AED, in combination with a number of other interested parties

(including the union parties — the HSU and United Voice), filed a submission (the Joint



Submission) that addressed the provisional views expressed in the April Statement.'

AED re-affirms the Joint Submission.
5. AED:

(a) Supports the provisional conclusion in [15(1)] of the April Statement that
supported employment, covered by the Supported Employment Services
Award 2010 (the Award), has a valuable and socially significant role in
providing employment to disabled employees. However, as made clear in the
Joint Submission, AED does not accept that the evidence before the
Commission supports a conclusion that ADE employers are the only
employers of disabled workers who adjust daily job tasks to suit the abilities
of these workers or are the only employers who do so for those employees

with intellectual disabilities.?

(b) Supports the provisional conclusion in [15(2)] of the April Statement that the
determination of wages by the multiplicity of wage assessment tools currently
prescribed in clause 14.4 of the Award fails to meet the modern awards

objective.

(c) Supports the provisional conclusion in [15(7)] of the April Statement
favouring a single prescribed method for the determination of a pro rata wage

for supported employees.

6.  The September Statement invites submissions concerning the design and
implementation of the wage assessment approach posited in the April Statement (the
Proposed Wages Tool). AED) submits that the Proposed Wages Tool should not be
adopted. AED relies on the matters referred to in [18]-[23] of the Joint Submission, and

the additional matters relerred to below.
The Proposed Wages Tool

7. The Proposed Wages Tool would, if adopted, perpetuate the markedly different set of

minimum wage arrangements which uniquely apply to ADE employees. The case for

The parties are identified in the document as the Further Submission Parties.
The evidence is that 68% of disabled employees being assessed under the SWS in open employment
have intellectual disabilities: see transcript PN549-PN554.

(=]
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11.

Lot

doing so appears to hinge on the provisional acceptance by the Full Bench of certain
conclusions that AED respectfully contends should not be given the weight apparently

attributed to them in the April Statement.

The April Statement suggests that the Full Bench has accepted the existence of a
simple/complex dichotomy with respect to the range of work performed by ADE
employees, albeit that the work, uncontroversially, falls within the basic Award grade —
Grade 2. The Full Bench aiso criticises the existing classification structure in Schedule

B of the Award in [15(5)] of the April Statement, stating:

“[1]t has not been structured with the specific circumstances of supported
employment in mind, and has not been drafted in a way that clearly identifies
the work tasks and skills required of a fully competent employee at each
grade, and may on one view be read as entitling supported employees in
ADEs who perform only disaggregated parts of a single job to the full
classification rate”.

These provisional conclusions, expose, with respect, certain assumptions for which

there is no apparent basis.

There is no textual support in the Fair Work Act 2009 (the FW Act) for the notion that
minimum rates of pay are or should necessarily be fixed with a notional fully
competent employee in mind who performs a notional single job composed of
unspecified tasks. It is not apparent how or on what basis such an employee is to be
discerned, in the abstract, or why it should be necessary to do so, let alone what
constitutes a single job within a classification. In this context, a simple/complex

dichotomy is not a useful analytical tool.

Schedule B grades work. All work within a grade is valued at a single rate. Grade 2 is
engaged after an employee undertakes certain training “so as to enable them to perform
work within the scope of this level” (emphasis added).” The grade covers a very broad
spectrum of work. An employee is entitled to the Grade 2 rate of pay if he or she
performs work within the scope of the level. There is no stipulation of how much work

is to be performed what number of tasks must be performed or what must be

This language is similar to the language used in the definition of “work within the scope of this [evel]”
in cl. B.3.1(b){(ii) of the Manufacturing and Associated Industries Award 2010.



13.

14.

demonstrated by the employee to justify payment of the full minimum wage.* An
employee is competent if he or she has been enabled to perform work within the scope

of the level and is performing it.* The Award is not unique in these respects.

The base level of the Fast Food Industry Award 2010 applies if an employee is
“engaged in the preparation, the receipt of orders, cooking, sale, serving or delivery of
meals, snacks and/or beverages which are sold to the public primarily to take away or
in food courts in shopping centres™.® However, the duties performed in relation to these
kinds of work is determined by the employer (employees perform duties as directed)
and must be “within the limits of their competence, skills and training”.7 An employer
who directs the performance of a preparation duty, which might be due to the
competence level of the employee, is obliged to pay the rate of pay fixed for this level.
The same is true of the employer who directs a more competent employee to perform

multiple tasks or duties associated with more than one kind of work; for example,

preparation, the receipt of orders and sale.

Level 1 of the Gardening and Landscaping Services Award 2010 describes an
employee who performs simple or routine tasks essentially of a manually nature to the
limit of their training.® (Emphasis added). The aggregation or disaggregation of simple
or routine tasks does not alter the rate of pay. Under the Nursery Award 2010, an
employee is graded at the base level if “the principal functions of their employment, as
determined by the employer, require the exercise of any one or more of the skill levels

set out below” (emphasis added).

The language used in the aforementioned awards may be contrasted with the

classification descriptors in the Dry Cleaning and Laundry Award 2010 which classify

See by way of comparison the classifications in the Stevedoring Industry Award 2010 considered in
Qube Ports Pty Ltd v McMaster (2016) 248 FCR 414, per Bromberg J at [56]. That Award specifically
defined work within a grade by reference to an employee’s “demonstrated competence in clerical
and/or operational skills at this grade” and an employee’s performance of “functions as required by the
employer from time to time in relation to” particular, named, functions; see at [13] (emphasis added).
The Full Bench appears to envisage that this assumption be fleshed out in the classification descriptors
of the Award itself: See [13(8)] of the April Statement.

B.1.1 of Schedule B to this Award.

1bid, at cl. B.1.2.

Cl. B.2 — Level | of Schedule B to this Award.



15.

16.

employees into a particular grade if they are employed by an employer in particular,

named and described, job.?

Nor does the traditional conception of work value assume the existence of any
particular kind of employee performing a notional single job. The concept was
relevantly articulated in the National Wage Case August 1989 (1989) 30 IR 81 at p. 102

in these terms:

“(a)  Changes in work value may arise from changes in the nature of the
work, skill and responsibility required all the conditions under which
worlk is performed. Changes in work by themselves may not lead to a
change in wage rates. The strict test for an alteration in wage rates is
that the change in the nature of the work should constitute such a
significant net addition to work requirements as to warrant the creation
of a new classification.

(b)  Whether new or changed work justifying a higher rate is performed
only from time to time by persons covered by a particular classification
or where it is performed only by some of the persons covered by the
classification, such new or changed work should be compensated by a
special allowance which is payable only when the new or changed
work is performed by a particular employee and not by increasing the
rate for the classification as a whole” (emphasis added).

Provided that the work performed by an individual is work within a category of work of
a particular nature (with a described level of skill and responsibility), no change to the
valuation of that work is implied from differences in the way in which work of that
kind is performed from one employee to another or as between employers. A change in
work performed was not by itself sufficient to alter rates of pay. What was required was
a change of sufficient significance to justify a new classification. Change at the level of
an individual employee was not enough. Principle (b) recognised that there could be
new or changed work arrangements applicable to particular employees, but held that if
this were so it would only justify a special allowance, not a re-framing of the
classification. No part of the work value concept called for an assessment of the job
size of an individual employee’s assigned work (from time to time) within a single
classification. Nor was a simple/complex dichotomy observed for work within the same

classification. Rather, this was of relevance in considering whether a new classification

See also footnote 4 above.



7.

18.

19.

20.

was justified. It is also of relevance to the progress of a worker from one classification

to another.™

The allowance referred to in principle (b) may be seen as recognising that new or
additional work performed by some employees within a classification delivered greater
value to the employer over and above the general value of their work. Thus, the
allowance was only payable when the changed work was performed and thereby
absorbed by the employer. There is analogy here with the SWS. It allows the employer
to recognise the disabling effects of a disability on a worker’s productive output and
pay only for the output of the productive work it absorbs. It is beside the point that
output may correspond with that worker’s capability, provided that the worker has
capability to perform work covered by the Award and is retained in employment to do

§0.

The principal element of the Proposed Wages Tool is job size, which serves here as a
proxy for competency. This is a unique way of viewing competency in the award
system,'* which usually conceives of it in terms of skills. In this context it adds a further
detrimental effect to the discrimination s. 139(a) and s. 153(3) of the FW Act
authorises. So much is apparent from the example offered of the Proposed Wages Tool

at the foot of [15(9)] of the April Statement.

The principal purpose of section 134(1) of the FW Act is that the Commission ensure
that modern awards prescribe a fair and relevant minimum safety net. The safety net
extends to minimum wages. Section 135(2) requires that the Commission, in exercising
its powers under the Part to set, vary or revoke modern award minimum wages, take
into account the rate of the national minimum wage as currently set in a National
minimum wage order. In this way, the FW Act confirms the relevance of national

minimum wage instruments to modern award minimum wages.

The current National minimum wage order, which was promulgated after the April
Statement on 1 June 2018, relevantly, prescribes a special national minimum wage for

award free employees with a disability. There are two. The criterion used to distinguish

Qube Ports Pty Lid v McMaster (2016) 248 FCR 414, per Bromberg [ at [36].

The conception of competency as it emerged from the National Wage Case August 1989 was
concerned with skill recognition as “an essential element of a competency-based classification structure
in which employees progress from one grade to the next following the acquisition and recognition of
new skills or competencies” at {35].
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22.

between these two forms of special national minimum wage is productivity.'* Those
disabled employees whose productivity is not affected by their disability are entitled to
the same national minimum wage as anybody else. Those whose disability does affect
their productivity are entitled to a special minimum wage calculated in accordance with

the SWS."

Whilst the Annual Wage Review held that fixation of a national minimum wage was to
not to be viewed exclusively from the perspective of employees, it was accepted that

the:

“statutory provisions relating to the Review and to NMW orders as remedial, or
beneficial, provisions. They are intended to benefit national system employees by

creating regulatory instruments which intervene in the market, setting minimum

wages to lift the floor of such wages”."

This sentiment applies with equal force to the determination of minimum wages for
employees with a disability, including those whose wages are governed by the Award.
With these considerations in mind, three observations can be made relevant to the
exercise of the Commission’s review of the Award, having regard to the provisional

views contained in the April Statement:

(a) The Review panel accepted the link between modern award wages and the
National minimum wage.” The submission of the Ai Group that the review
decision should flow on to modern award rates of pay was cited to that end.'
The Review also cited evidence from the Victorian Government that
“submitted that the median incomes of persons with a disability were less than
half of those without a disability and that more than half lived in households in
the lowest two quintiles of equalised gross household incomes™." It
persuasively tells in favour of a minimum wages setting that lifts the floor of

such wages for all disabled employees.

Annual Wage Review 2017-2018 (2018]) FWCFB 3300, at [478].

tbid, at [489(Db)].

tbid, at [16].

Ibid, at [490] and [496].

Ibid, at [462].

Ibid, at [463]. It was not suggested that this submission was not accepted.
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{b) Competency does not feature at all as a criterion for the second special
national minimum wage.”® The second special national minimum wage is
concerned only with output. There is no specific evidence of any material
distinction between the disabilities of ADE employees and those entitled to the
benefit of the second special National minimum wage order."” In these
circumstances, use of competency, by means of the job size criterion, for ADE
employees as a limiting factor in the amount of remuneration an employee
performing Award covered work can earn, as a minimum, requires specific

justification.™

(c) For special national minimum wage purposes, the output of disabled
employees whose productivity is affected continues, as in past years, to be
determined by application of the SWS. This appears inconsistent with the
provisional conclusion of the Full Bench that the SWS is an inappropriate
method of determining wage rates for supported employees for the reasons
stated in [15(3)] of the April Statement; each of these reasons could apply
equally to an award free productivity affected employee with a disability.
Notably, the SWS is the only method utilised by this form of special national
minimum wage to authorise a lower rate than is prescribed by the national

minimum wage.

The Proposed Wages Tool does not promote the lifting of the minimum wages floor for
ADE employees, it diminishes it. Whilst the SWS also discounts the full award wage,
the Proposed Wages Tool would entitle ADE employers to a further discount by
reference to competency and output criteria. The disadvantage is compounded by the
provisional acceptance of job size increments of the kind referred to in [15(9)a)] of the

April Statement. These increments appear entirely arbitrary.

The Panel concludes at [487]: “For award/agreement free employees with disability whose productivity
is not affected, the wage will be set at the rate of the NMW. For award/agreement free employees with
disability whose productivity is affected, the wage will be paid in accordance with an assessment under
the SWSS™. See also [489].

The April Statement provisionally finds that ADE employment provides employment principally to
those with intellectual disabilities. The evidence is that 68% of disabled employees being assessed by
the SWS in open employment have intellectual disabilities: see transcript PN349-PN554.

Nojin per Buchanan J at [138].
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A non-ADE employer of disabled workers would not have the aforementioned right.*' [t
is incongruous that an ADE employer should have it.** In these circumstances, the
Proposed Wages Tool, AED submits, will fail to meet the fairness and equality
benchmarks the Commission has set, as well be discriminatory. A non-discriminatory
object is one that minimises the deleterious effects of discrimination and seeks if

possible to eliminate them.”

The SWS in open employment

25.

26.

The Full Bench has emphasised in [15(3)] of the April Statement that they express no
conclusion about the operation of the SWS in the context of open employment. The
Joint Submission expressed concern about the possibility that the Commission’s finding
in this review may undermine the SWS more broadly. That concern appears to be borne
out. The Annual Wage Review made clear at [486] that "although the consideration of
the SWS in the review of the SES award is conducted in the specific context of its use
in ADE's, the modification or replacement of the SWS in that award has potential

implications for the use of SWS in other awards.”

No party called upon the Commission to review the SWS. The predicate of AED’s
variation application was the Commission’s acceptance in other awards it has made
(other than in the Award) of this tool as the method for determining a pro rata wage for
employees with a disability. The Commission has again applied it, as late as | June
2018, to the determination of the second special National minimum wage. The
Commission should exercise caution in these circumstances. It should consider
refraining from making further adverse findings about the SWS, at this time, and
instead consider whether a broader inquiry into the role of the SWS§ in the award system
is justified. should the Full Bench confirm their concerns about the SWS in these
proceedings. In the absence of such an inquiry, a finding that the SWS does not take

proper account of the work value considerations used to assess award wage rates cannot

[EE N
(¥

Nor would an ADE employer in respect of a non-disabled employee covered by the Award.

Attention is drawn to Article 27(1)(b) of the Convention on the Rights of Persons with Disabilities
which Australia is a signatory, which requires State parties to: “Protect the rights of persons with
disabilities, on an equal basis with others, to just and favourable conditions of work, including equal
opportunities and equal remuneration for work of equal value™,

So much is apparent from the observation of Katzmann J in Nojir at {268] that: “If competencies must
be measured independently of productivity, consistently with the objects of the Act that should be done
in such a way as to eliminate as far as possible its inequitable aspects.”
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safely be made in light of the wide-spread use made by the Commission of the SWS to

do just that.

Further matters

27.

28.

29.

30.

31

Since the April Statement there have been several developments that, AED submits,

also stand against adoption of the Proposed Wages Tool.

First, as is apparent from the September Statement, there is not a consensus in favour of
the Proposed Wages Tool. Those who the Full Bench recognises seek to represent the
interests of supported employees have expressed their strong concerns in the Joint

Submission. The Annual Wage Review observed at [483] that:

“The Full Bench proposed that interested parties and the Commonwealth
participate in a conferral process to develop a new classification structure and
wage assessment mechanism in line with a number of identified principles. The
process envisaged would necessarily involve the modification or replacement of
the SWS in the SES”.

The conferral process has not occurred.

Second, there is no indication from the Commonwealth that it has shifted its support
from the SWS to the Proposed Wages Tool. As mentioned in [7] of the Joint Statement,
the relevant Commonwealth Minister informed the Vice President on 4 July 2018 that
some funding was available for agreed trial and analysis activities. No further
commitment has been made by the Commonwealth, including a commitment to support

and fund both elements of the Proposed Wages Tool.

On 10 October 2018, Our Voice filed a submission in response to the September
Statement. It expressed general support for the provisional views of the Full Bench, but
pointed to the lack of commitment thus far from the Commonwealth. AED shares this

concern but sees it as a factor that counts against adoption of the Proposed Wages Tool.

The Proposed Wages Tool threatens minimum wage uncertainty for supported
employees for an extended period. The Full Bench has no way of knowing how major
elements of the approach (those that require assessment of a job and an individual) will
be delivered, by whom, how they will be paid for, or how long it will take to determine
whether they can work appropriately and fairly in the multiplicity of work

environments of the employers covered by the Award. This may result in a longer
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phase out period than might otherwise be the case, permitting ADE employers to
continue to use the tools currently prescribed by cl. 14.4 of the Award. This is

undesirable.
Conclusion

33.  Asobserved in the Joint Submission, the high level nature of the Proposed Wages Tool,
as it emerges from the April Statement, necessarily results in high level submissions
about its appropriateness and practicality. AED understands that the Commission would
welcome submissions from interested parties that might advance the design of the Tool,
if it is minded to adopt it. The Proposed Wages Tool is, at this time, purely
conceptional. The Commission does not have sufficient information to enable it to
decide if such a Tool can be applied uniformly, or to identify the effects on employees
were it to do s0.* In these circumstances, if the Full Bench decides that it will pursue
development of the Tool, it should only consider doing so in light of a concrete
proposals or proposals supported by evidence and submissions that persuades the
Commission of its merit as an award instrument. This will require further programming
by the Commission of steps necessary to facilitate the Commission’s further

consideration.

19 October 2018

M. Harding

* For example there may be employees who are worse off under the Proposed Wages Tool than they are under
the tool from the current list in cl. 4.4, that their employer has elected to use.
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FFair Work Commission

4 yearly review of Modern Awards

Supported Employment Services Award

Niatter No: AM2014/286

STATEMENT OF PAUL CAIN

. paui cain, | <, -

foliows:

Professional Background

1.

I am employed by {nclusion Australia (formerly known as the National Council on
Intellectual Disability} as the Director of Research and Policy. | have been
employed by Inclusion Australia in various roles since 1995. My work for
Inclusion Australia entails the development of policy, support and actions
towards the goal of greater employment participation of people with intellectual
disability. 1 received a Bachelor of Social Science in Human Services and People
with Disabilities from the Edith Cowan University, Western Australia in 1985.

| have worked in the disability sector for almost 30 years, having worked in the
areas of early intervention, inclusive education, individual advocacy, and the
national representation of people with intellectual disability on education and
employment.

| was employed as the Senior Policy Officer for Disabled Peoples’ international
Ausiralia (DPIA) in 1994. During 1995 | represented DPIA on Commonwealth
Department of Human Services and Health working groups to address wage and
integration recommendations of the Report of the Strategic Review of the
Commonwealth Disability Services Program (1995).

In 1996 the National Caucus of Disability Consumer Organisations (Caucus) was
formed to represent a collective view of all national peak associations for
Australians with disability. From approximately 1996 to 2003 | represented the
Caucus on disability employment service reform working groups initiated by the
Commonwealth Government in the areas of quality assurance, service funding,
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The 3WS recognises that jobs for people with significant disability ars
frequently customised or created to match the needs of a business with the

strengihs of an emplovee,
36. Customised Employment is;

.. aflexible process designed to personalize the employment relationship
hetween a job candidate and an employer in a way that meets the needs of both it
is based on an individualized match between the strengths, conditions, and

interests of a job candidate and the identified business needs of an employer.”

37. Customised employment is an important strategy to include some jobseekers
whose disability means that they are unfikely to meet the requirements of
advertised job vacancies. Instead, employer engagement is about understanding
how the sirengths of an individual with significant disability can be best utilised to

meet the needs of an employer.

38. Ajob with a narrow range of job tasks, relative to a job with a broad range of job
tasks on the same award level, is not grounds for devaluing the right of an
employse with disability to the relevant Award rate of pay for the job fasks they

are performing

39. Many people with intellectual disability who currently earn award or pro-rata
award rates of pay in open employment, or at ADEs, are performing job tasks
that have been customised to meet the needs of the employee and the

employer.

40. The SWS will assess the productivity of the actual job tasks that are performed
by the employee. There is no fixed number or minimum number of required job
tasks assessed, as the SWS is concerned with an assessment of the job tasks
that are actually performed by employees, whether tasks are undertaken in open
employment or in ADEs. The SESA classifications do not predeiermine or set a
fixed number of job tasks. Consistently, the SWS values the job according to

how the employee’'s job tasks are classified under the SESA classifications.

? United Stated Department of Labour. What Is Customized Employment?
nttps://www.dol.gov/odep/categories/workforce/CustomizedEmployment/what/
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41. The SWS is the only wage assessment currently listed under section 14.4 of the
SESA where the value of the job is based only on the value attributed o it by the

award according to ifs award classification.

The SWS has been available to ADEs since the decision by the Australian

industrial Relations Commission to approve the 8WS model clause in 1994,

42. The SWS, from the original decision by the Australian industrial Relations
Decision in 1894, has been availabie for ADE employers, (previously sheltered
workshops, and business services), (o determine productivity basead wagas for

erﬁ;:}lr;)yees.9

43. At the time of the AIRC decision in 1994, shelierad emplovers (i,e., ADEs) were
reauired to transition from section 13 1o section 12a and then to section 10 of the
Disability Services Act 1986 (the DSA). Sheitered employers were required to
make this fransition to meet the principles and objectives of the DSA. The SWS
modei clause deemed employees working for sheltered employees {i.e. ADEs)
funded under section 12a or section 10 as eligible for & wage assessment
conducted by the SWE.

44, The DSA transition required funded organisations to meet disability service

standards including a standard on employment which stated that,

Each person with a disability enjoys comparable working condifions to those

expected and enjoyed by the general workforce.””

45. Some sheitered employers {ook the opportunity to use the SWS to determine the

wages of their employees from the mid 1990s, and still do today.

46. The DSA was amended in 2002 which ended DSA transition arrangements,
From 2002, disability employment providers, including ADEs, could only receive
Commonweaith funding if they met the principles and objectives of the DSA. In
gssence, all employees working for ADEs have been covered by the SWS model

clause since 2002,

" Austratian Industnal Relations Commission. Dec 1831782, S Print L5723, 10 October 1994
" The Disability Service Standards Handoook for services funded under the Commonwealth

Disability Services Act (1986}, Commonwealth Department of Human Services and Health December
1983.
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4 Yearly Review of Modem Awards

Supported Emplovment Services Award 2010

Matier Mo AMZ014/286

i, Paul Cain, ¢/o PO Box

1.

FURTHER STATEMENT OF PAUL CAIN

say as follows:

i am asked for my opinion in regard o the proposed draft determination, submissions,
and associated witness statements provided by Australian Business Indusinal and the
NSW Business Chamber o the Falr Work Commission; and the supporiing
submissions of Greenacres Disability Services. In relation to these materials, | am

asked severai questions. These were;

1.1, Is the system of worl classification for Award covered work proposad by the draft
delermination necessary for wage selting purpeses in ADE employment to take

account of the effects of disability on work performed by ADE employees?

1.2, Is the inclusion of competency criteria into wage assessmeant an element that is
necessary n ADE employment compared with open employment to lake account of

the effecis of disability on work performed by ADE employess?

1.3, Do 1 have any comment aboul the content of the classifications proposed and the

work skills definitions proposed in Annexure A and Annexure B?

1.4. What are the benefits or disadvantages for wage assessment if the proposed ool

were {0 be adopisd?

1.5, Whether and how the Supported Wage System addresses any defects that | may
entify.

1.6 Do | agree with the observations made by slatements in support of the Draft

Detarmination?

17. Do ['have any comment about the comparability of ADE employment and open
employment that affects the appropriateness of the SWS as a wage assessment ool
in ADE employment?

Page 1 of 41
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B unable o work at a groductive capacily expectad for tha full award rate of pay dus Ww

their disability. then it legiimate to determine a percentage of the rate of pay of

Grade Z using a far and non-discrimnmaltory wags assassment ool

Comparative research’ conductad by the Commonwealth and presented in Nojin v
Commonwealth showed that people without disability domg similar jobs in open
emplovment as people with disalnlity in ADE s, were eaming 1 excess of the award

rate of pay fAftachment 4)

This comparative research highhighted that workers without disabibly, performmng
sumilar obs in open employment as workers with disability in ADEs, had a similar

5

average number of tasks per job {2 8} as workers with disabilty (2 4}
The research alsg found that workers without disability in cpen employmeant
performmg comparable jphs with only one job task ware getling paid at izast the

elevant award rate of pay

The WYOT proposes. howaver, 1o apply a different classification system of wage rates
for workers with disabsdity doing comparable tasks . and comparabls number of {asks
as workers without disabdity in open employment. By doing this, the WVCT limils the

capacity of many workers with disability to earn a higher wage via a comparatve
productivity assessment (i e | the SWS) based aon an agreed parformance standard io

achieve the full rate of pay of Grade 2 of the Award

The WVUT also proposes a set number of job tasks n Annexure D when an employee
with disability may perform more or less tasks in their job role. This treats employees
with disabibity differently to employees without disability who are not subject to such a

fixed number of job tasks 1o access the relevant award rate of pay.
The 8WS provides an assessment of the performance of 2 worker with disabity
against an agread performance standard for sach b duly o 2arm the relevant Award

rale of pay




¥

A% Forsxampls, a worker with desability performung a spedighsed packagmg job duby
under Grade 2 of ihe Award s enbitied to a peroentage of the current hourty awsid rate

of pay of 518 &

24 Following a SWE aasesement of a speaialist

sackaning duty such a worker may be
deemed 10 have achigved a 70% performance rate against an agread performancs
standard 1o earn the full award rate of pay for the same duty. The amployes would be
gafitled to an hourly rate of 513 167, which 15 70% of the Grade 2 Award hourly rate of

pay

2% Under the proposed WYLT f such an employes s classifisd in sither Lavel A B or O
thar wage will be discounted by a furthar 45%,. 30% or 15% (or discounied by $8 48,
55 64, or $2 82) Only when such a worker is classified in Level D would they get more

tharn a productivity-based wage assessment

26 The WVCT would provide employers with a wags tool with the authorty 1o decreass
wage cosis below what many workers with disability would be able to achieve vig a
comparative performance of ther productivity agamst an agreed parformance standard

for the award rale of pay

27 The WVUT mappropnalely mcludes ongoing work support, personal support, andg

supervision as part of s system of dlassification and pay raies

Support and Supervision

28 Ongomg work support. parsonal care, supervision, work basad personal assisiance,
training, counseliing. and other supporis are funded by the Commonwealth government

to ADEs to dehver this support to employaes with disability i ADEs
29 According to the published ADE coniract example’ (Attachment B);
“Employment Assistance should meet the support needs of people with disabiity 1

supported employment service by providing practical suppors in a sutable work

environmeant including, bul not imited to

[a) apsessmenis,

by preparaton of Employment Assistance Plans

y ErapHeyinenl Asaists et S Beckale oo b Grant f'faaj;s{)w: O

5% GOV gL Ttes




(o tramming {social skils raning, work readingss alning . work preparation rawing
. ] - j ; -

on-the-ob tranyg and olher framing ),

ey supervision and other ong-on-ong suppornt

(e} interpreter assistance for interviews and/or work oneniation,

(fi counselling.

{g) case management,

(7] physical assistance and personal care, and

(1) adminsirative duties such as documenting and managing client files”

30 Simlarly, ongoing employrnent support is also funded by the Commonwealth {o open

employment providers to help meet the ongomg support neads of employees with

disabthty and employers my the open labour market

31 Support funding for employees in ADEs 15 considarable Please see the tables below

for the pricing amounts for 2017-18* There 1s also supplementary funding for rural and

remota locations {Aftachment C}

Case Based Funding Core Fees

Core Fee — 2017-2018

intake Fae

Employmant Assistance Fee (of Pre-DivE Fee)
{par month, for up to 12 monihs)

Employment Mamienance Fee
» Level d
sLevel 2

= Level 3

» Leveld

' Ameount {%’;’%S‘? exclusive)
I et o
$634
tup o a manmam of $7 608)
Arnount Per Maonth Amaunt Per Annum

3378 $4.800

3634 %7 608

S953 $11,436

VodhE Dased

[EERTS ARTH
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Agdltional Faa

Case Based Funding Additional Fees

Amount (GET saclusive)

2017-2018
Faither
vWork Bassd = %31 B2 per howr where the work Based personal asssaiam;@ 18 proveged by an
Personal Assislance A;pruwzﬁ S g; sort Worker from withm the Outlet
{2015- 2018} » 340 91 per howr where the work hased personat 4 sswmﬁ i purchased from

Existing High Cost An amount in excess of CBF Employment Maintznance Fee Leval &
Workar's Payment areordance with Supplemeantary Caondition 122 to 1 29

a second agency. s provided up 10 @ maxmum of 10 hours per woek

ARIA Classificaton Arnount Par Month Amnuni Per Annum
Hughly Accessible il M
Accessiie 51,509 | 518,708

- Moderately Accessible £3.017 $36.204
« Ramole $4 528 %54 312

= Vary Remoie 56029 572348

L

The SWS does not bring nio the wage assessmant the SUPBIVISION Or Support nroviced
to a disabled worker, whether by a Disability Employment Services provider of an ADE.
as this is already funded by the Commonwealth. Indeed. the SWS requ 5 the
assessment of an employee’s performance to be underiaken while receving the same
level of support and supervision that would be reasonably available to other people
who do not have a disabitity. This ensures a fair and accurate assessment of
productivity against an agreed performance standard to achieve an award rate of pay
based on typical workplace expectalions rather than iriroducing into the assessment
disabilily related factors that are dealt with from other funding sources. To do
atherwise, would distorl the assessment in a manner that 1 unfavourable to the

chsabled worke:

Wage assessment conducted by the emplover

A
o

v
Fan

i3

The WVCT ntroduces a wage assessment that 1s undertaken by the employer This
ralsas sigrficant concems about the independence of the wage sesessment, conflicts

of imterest, and potental for exploitation of a vulnerable workforce
in conirast, the SWS provides an indepandant assassment conductad by an assessor

who 58 & membear of a national pane! assessors managed by the Commonwealth The

cost of the SWS assessmant s mel by the Commonwealih

The SWS Evaluation report notsd thal,




it response o the statement by Stephen Burgess of Flagsta# Group- paragranhs 87

0

g5

In paragranh § of Mr. Burgess slatement 4 1g stated that Flaostalf emnplovs SUBDOTE
o i Ly i
Employess who have sigificant harrers o sacuring empioyment in the IR

employivent market

There are indesd people with disability who have significant harners to gettng & 6b in
the open labour market, howaver. this does not mean that this group cant get a ob m

the open labour market

s important the Fair Work Corimission (FWCT s not inadvertently musled by
statements about the capacity of people with significant disability (o work in the apen

iabour market — as f this group s mited to enly work m ADEs

The international and Austraban research and demonstration is clear that freipe with
significant mtellectual disability have the capacity to work i the open labour markat

when they get the right level and (vpe of support.

This was reported by the Evaluation of Disahility Employment Services (DES) 2010-
2013 when considering the oulcomea resulls of participants with moderate levels of
mtellectual disabilty (e 10 <60 a group with sigmificant imeliectual disability) which

siated that,

Hasearch and practice i the figld has shown that with the right leve! and type of
support. people with sigmificant infellectual disability can achieve more substartial

employment ™
and.

‘There s no doubt that this s a group of job seekers with exceptio nally high neads
who face considerable adds n the open labour market What appears to set them

apart 13 the body of evidence of thar polential to succssd given the nght type of

‘f’

sarvice’ (Aftachment ).

Whereas misliactual disability 5 a significant bamer (o getting and sustain WG S

the open mbow market there s a supondt lechnology that 2xsts and demonsirates

high rates of job placerment and retantnn

The statement by #Mr Burgess zt paragraph 87 infers that there 1s a oroposal beforg

the Faw Work Commusson for the paymant of 'close 1o or actual, minimum wagaes ior

smplovess with disgbidifies i ADEs
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Ry ading 1 e W such proposal bemng oul o the Commission

The statement at paragraph 87 smpioyveas with dizabiily are
aol part of 2 complete o7 This g not so

The Award classification does noi demand amplovers and employess {0 agree on 4
specific number of job duties or tasks within an award classification o be pad the
award rate of pay

it has bean & frequent consideration pul by some n wage assessment design that
there should be a minimum number of asks or competencies that an employes with
disability should be assessed upon Ths argument baing that a person without

disability 18 (supposedly) required o demonsirate performance across a mininum

number of iob lasks and competenaes o be paid the award classification

This wage assessment design, however, was shown in the Federal Courl's
exammation of the Business Services Wage Assaessment Tool (BEWAT in Noun v
Commonwesalth 10 be incorrect and disadvantages emoloyess with and without

disatnhity

For example. the BSWAT required an ampioyee 0 be assessed on a mirwmum of four
industry compatencies. whathar or not an employae with disalbiiily's job actually related
¢ at least four indusiry competenaies If an employee had less that the mimmauarn four
ndysiry compatencies. an emplovee’s wage would be discounted by 8 25% for each
missing competency. Such a reguirament was shown o disadvaniage both employees

valhy and withoul disability

Comparative research of matching jobs m open employment and ADEs found that
workars i ‘open employment’ had a similar average number of job tasks to workers in
ADEs (1e 2.8 vs 2.4 Trhus research showed that workers with and without disability
would have had their wages unreasonably discounied under a wage assessment tool
that set a standard of four mdustry compaiencies

The research also found that four of the work roles reviewsd 10 open employment for
neople without disability were covered by a single job task. but still atiracted at the lsast
the award mnimum rate of pay [ BSWAT were 10 be applied o workaers withou!
disability i open employment. the Federal Court concluded that workers without
:riissa%}siii}f would have recaved less than the award rate of pay This showed the award

comparator used by BSWAT 10 be unfar 10 all workers
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A critical part of the davelcpment of the BWSE was tha ey

Jobsupport as ong of he employment providers used o pmilot st the SWS Jobsupport
i5 & specahst {(supporied] open employment provider for people with significant
intellectual disability (10 =60) and was a demonsiration provider for the Disabiit

Services Act i 1986

CJobsupport currently supports over 700 individuals with significant inteliectual disabidity
i obs m the open abour market All jobs were created or customised jobs (e | not
advertised vacancies) Fifty-nine percent of these indwiduals earn full award rates of
nay. and Forty-one percant of these ndividuals earn an award rate of pay determined

by the SWS (Aftachment J} ©

The key pomnt that the Comrission should note is that the SWS was developed and
tnated with people with severe disability including peopls with significant intellectual

disability in custormsed 1o posiions

The deveiopment of the SWS was not developed for psople with mild disability as
assaried by Mr Chnstodoutou

At paragraph 26 Mr Chinstodouliou siates thatl the SWES s nappropnate to assess the

wades of people with disabiliies parbicularly those with inteliectual disabiities This

statement is without any reasonable hasis

The SWSE was designed for peopie with savere disability. mcluding people vath

ntelieciual disabiiity
The key Iinding of the SWS evaluation was.
“The SWS pramotes the participation of employers, employees and umons equally
and has at s core. values of integnty and transparency in decision-making These

vatues have ansured the system’s conbinuing appropriatenass within the broad

waorkplace relations and employment environment (My emphasis)
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A core strength of the SWES s s capaoity 1o asuist people with disabiliies gain and

mamtam employmant within an indlustral framéwork cons:stent with the requiremsnis

of the Disability Discorimmnation Aot 1992 (Ol fAtiachment ),
he opportunties that the SWS provides by enabling access (o employment for

people with disabilities through the use of produchvity basad wages. s recogrsed by
all stakeholder groups. All commentad that i provides an apporiunity fof emplayment
for people with disabibiies thet would nnt otherwise exist Stakeholders also view the
SWE 35 the preferred indusirial mechanism for the determination of productivily

Based wages ™

The SWS has been successfully used to determme (he pro-rata award wages
peopie with severe disability, including people with mntellectual disatiity. since 1994 i

open employment and i ADEs

The BWS evaluation reported that the majonty (68%) of SWS employees had
intellectual and learming disabiiity as al June 2000 (5 2 4 Primary disability, SWS
Review, KPMG) (Aftschment ). The Depariment of Social Sarvices raported n 2013
14 that most SWS assessments (88%:) conlinue (o be for people with mielieciual

disabiily "(Afachment }) 7

Mr Chnistodoulou states at paragraph 26 that the S3WS is mappropniate (0 assess the
wages of people with disabilities becauses it is a system based on productive oulpul
(that s, Ume piece work) that does not dislinguish batween the complexities of the

iask/s This statement s incorrect
First, the SW3 s not basad on tmed mece work

A piece rate s whare an employes gals paid by the piece of work produced instead of
the hourly award rate of pay For example. a worker may get pawd $§5 for each box of
apples packed The worker may pack 30 boxes on Monday and get paid $150. but

pack 25 boxes on Tuesday and get paid $125

In contrast, the WS s based on a percantage of the Award hourly raie of pay for the

refevant classification of work For exampiz, an Award may {ix an hourly rate of pay of

-
o

o
o
ot
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202 A parmgraph 105 of Anthony Bobrs siglement s slated i reference to the SWS

ted emploves) compleissg

The speed at which the supportad emplovee (0F DON-SULDC

able employee in the workplace, in order 1o

these task are measured agamst a fully

a companson and rate of pay

-

astabiish

This is not a complete or accurate description of the SWS

203 Whereas the SWS includes ‘speed  or rather volume of work this s only considered
chincludes guabty and satety ob task

n relation o a peromance standard wh

requirameants

anwiard 1 achieve the full award rate

204 The SWS s basaed on an agreed parformance ste

of pay for each major duty of an employee's job The SWS requires that

Emplovers and assessors should specily performance standards that incorporate

both guality and guantity components " (My empha
206 The perdormance standard sels a volume and quality of the work 10 be achigverd for

the award classification rate of pay
206, The pailormance slandard mgy alsu niciude salely work pracices thal have been part
of job trairing 1o ensure the employes 18 carrying out the work acoording o
ocoupatonal health and safety standards utiised n the workplacs
" statement 118 stated that

2067 Al paragraph 108 of Anthony Roh

the SWS provides no consideration o the overall job orjobs. or 1o the nature of

how Jobs have beean crealed for supported employess

This 1z statement 18 neorreat

wired o make an assessment of the major duties of an

208 The SWS assessment 15 req

mchvidaal s woh
208 The fust siep of the SWS assessment i [0 list the major duties of the position. as this
determimes the next steps of seling performance standards &

rka with cisabnlity

ri conducting &

ce assessment of the wo

perfonn

W assessment s also famdar with undernaking assess

&; } U ; i ::: VY

been creaslsd or custonused for people wilh disabilimes
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211 According o the BEvaluation of the Supported Wage System most employers o
emplovess wih disability using the SWS had created positions rather than filing

3 walianciob

{_ﬁ

adveris

None of the emplovers interviewed had sought out the SWES Most were approached
for employment on the basis that they were able 0 create & posidion that could be
tallored 1o the neads of the person with disability seeking employment 1L was only
through the creation of such a posilion. and as a result of the needs of the individual
that employers becams aware of the SWSY (6 7 1 1 Emplovers’ awareness and
knowledge of SWS) (Atfacament D}

O the employers mterviewed as part of the avaluaton process the far majonty of the posiions held

Dy people wih disatuiies were poshions that had not been adverbised The maonly of emolioyers

nlerviawed created the job specthically for the person wilh @ disabiity anc as a consenuence of a

chract anproach for employment from enber the disabity employment seraca of 1he parson with

dhisabidity thamsehves OF the empioyers mierviewad mns] nad andy n0e parsin on supported wage

3

withi ihear employ A number had had previous amploveses on the SW23 e cnby one at 8 tme A

small porcentage bad more than ore emaloyes receivng SWS al o lune 11is sleresling 1o nole that of

St

those nterveewed the sustainabity of e employment was muved bu etaily vy durabie
peopie sreraewed had oply recently commenced whilsl many otfiers had been arployed for 26

vy foGingis & onginal)

Al paragraph 108 of Anthony Rohrs sta ant s stated that the tasks performed by

%]
s
B

employvess at Mai-Wel "produce low valueg © the overall oulpud

213 The SWS assessment ensures that an emplovee receves the same rate of pay for the
same volume of work output of a worker performing the same tasks at the same award
grade

214 For example f an agreed produciivity standard for a duty is 1o produce 100 guality
products i 1 hour o receive the award rate of pay of $20. and the worker with

v workers would receve

disabiity s assessed al achieving this standard m 2 hours, hoth
wage income of $20 for the same productive output The difference s how long 1t takes
des

for the worker with disabidity o produce the sams vwolume of work

215 The wage of an employves with disabihly assessed by the SWS s not milated, as s &
far companson of volume of work agamst 2 performandsas slandard that addresses boih
guarndity and guality The value to the overall oudpui s anquiaide and fag

216 At paragraph 106 and 107 of Anthony Rohr g statement there s a confusing argument

put w ralation 1 the number of asks, complaxaty of task and akdls and compaiennes
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225 Atoparagraph 500

My Dnchens siatement s slated that,

‘In my expanense the roles that open employment employeas undertake are often johs
that already exist and are performed by other employees who do not have a
sability Sometimes there are modiications to the job implemented o

accommodate for the person’'s aisabihty

2726, Whereas most people with disability in open employment jobs do segk and gam
advertised vacancies which would typically be performed by employees without
disabilty many pecple with severe disability working in open employment require the
SWS 1o be able 1o access the open labour market The SWS s largeted o assist a
partcutar group of people who due to the seventy of their disability may not be able o

work at the full award rate of pay, across a range of employment settings

227 The SWS was designed for people with sevare disability who are eligible for the
Dhsabibity Eﬂhé@g}@?f Pension. This does not represent all people with disability Many of

this group but not ail. require access (o the SWE i order © receve an award based

wage due to the impact of ther disability on their work capacity

228 As reported by the SWS Evaluation many of the jobs oblanad by psople with disability
employad in open employment who receve a rate of pay determmned hy the SWS have

neen oreated by the employer (Aftachment 0} The SWE Evaluation stated that,

None of the employers intarviewad had sought oul the SWS Most were approached for
employment on the basis that they were able to create a position that could be
tarlored to the needs of the person with disability seeling employment It was only
through the oreation of such a position and as 2 resull of the needs of the inchivicdual
that employers became aware of the SWS 716 2 1 1 Employers’ awareness and

knowledge of SWE) (Attachment D)

FOCH e wrployvers aaervieeid 85 part of e ountushion groless th far manonty of the posiens held

Py e i dmabnies were posibons thal hadg not been ad

Tue mapnty of empayers

et creatng the wob spacihsally

Sl SOINOEON Mo Brnndiyrn et from i e dhnatsity O s o ENE s wath
3 R IRN . FAATY i s

dimainity themaeives O e ompityss et mast Bad Only one poreds an suppofied wage

wer e ampioy A pumber Bad had previcus eimplovess o the BWE Do aniv one sl & e A

152 1y

a0 e than one employen i B W nale il of

T ZIEREEN P T

Bty of e g Seatirgs
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: by the DES Evaluaiion has a oridical component
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of assisting participants withy inteliectual disability obtain obs n ihe open labour
¢ ; | :

market

The importance of b custonueation 15 also emphasised because people with morg

severe inellectual disability are rarely abie {o 1l advertised vacancies:

“This approach s designed to result in employment where job tasks are carved from
an existing job. or created to malch the skills and accommodation needs of the job
seeker so that the employer's operation is helped 0 a specific way Thus, the
mdividual has a ‘cusicmisad job descaption that did not exist prior (o the
negotiation process, along with other negotiated conditions of work, such as

productivity expectations or work schedules” (Luscking 2011 262) (Attachment L).

Job custormisation requires a much deeper level of interaction between disability
employment initiatives and employers This i1s employer angagement at a local,

often personal lavel

‘Employers cited the value of competent disability employment professionals who
helped wenlify operational improvements as a key reason for hinng and retaining
empinyees wiith intellectual disability and multiple disabilities. in spite of the fact that
therr employment was contingent on significant customization of job duties and
conditions of work  Continuing campzigns {o raise emplover awareness’ will have
lirmted effect on actual employer nining behavicur without simulianeous
mprovements in connecting amployers o actual agnhcanis with intellactual

disabity (Luecking 2011 265)"" (Altachment 1),

239 Contrary 0 paragraph 54 and 55 of Mr Dickens slatement, jobs m open employment
are bemng modified (o the same extent as ADEs. and that thers are a range of basic
and routing job fasks m open employment that can be customised 10 assist
businasses. This is essential if people with a aimilar sevanty of disabiity who work 1n

ADEs can be successful in open employment settings

240 Al paragraph 56 of Mr Dickens sigtement s siated that,

i
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oy sxpensnes supporied amployees on average aiso requirs significantly more

suppoit o assist them 10 manage thew employmeant roles that have alieady baen

significantly modified © accommadate them

241 Many woerkars with disability in open employmeant who have jobs thaf have basn
modified, and have had ther wage determined by the SWSE, frequently qualfy for the

highest levels of ongoing support funding

242 Ongong support, in opan employment or ADEs s funded by the Commonwealth The
determination of a pro-rata award wage howeaver s concemed with the performance of
the emploves while receving the same level of support and supervision that would be
reasonably available to other peopls who da not have a disabilify’” This ensures a fal

assessmeni of productivity against an agreed performance standard to achieve an

award rale of pay
243 At paragraph 57 of Mr Dickens statemen? 13 stated tha

Tunderstand the modifications o the SWES 1o date were aimed ai trying © capture or

measurg the differences belween open employment and supporied employment ”
This statement is not accurate

244 The agreed SWE modifications addressed common cancerns by all parties, including
concams that the independent SWS assessment may not pick up varances of

4

productivity over ime  The agreed modification (o the SWE permits vald employer

)

collected productivity data to be mciuded m the SWS assessment

245 Agreed modifications also addressed concerns that the orevious SWS mimimum
weekly wage was a barrter for the employment of same employees and unfair (o
employers to pay a wage greater than the assesser rate of pay The agreed
moedifications also addressed concams aboul rounding 0 the len parmentile so thal the
exact assessed percentage rounded o a whole percentage would determineg the pro-

rata award rate of pay

246 The modifications were not made to address diffarences In employment setting but to

T1oio address the

seek an agreed single national pro-rata award wage sy
dhsadvaniage and discnmimation highiighied by United Voios and the Healih Samvices

Union following the findings m Nogin v Commonwealth The umonsadenified thal many
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1 Exacutive supimary

This report presenis the findings of an evaluation of the Supported Wage
Svstemn (SWS) conducted by KPMU Consulting  on behalf of the
Commonwealth Department of Family and Community Services (Fa(’'8s).

The report exammes the effectiveness of the SWs m assisting people with
disabilitics gain and maintain eraployment, the efficiency of the SWS from an
operational and administrative perspective. the appropriateness of the SWS
within the workplace relations environment and the ability ol the SWS in
meenng current and future demand for services.

1.1 Key findings

The SWS promotes the participation of employers, employees and unions
equally and has at its core, values of mregrity and transparency in decision-
making. These values have ensured the system's continuing appropriateness
within the broad workplace relations and employment environment.

A core strength of the SWS is its capacity to assist people wilh disabilities

aan and maintain employment within an mdustrial framowork consistent
with the requirements of the Disabilin: Discrimination Act 1992 (Clthn.

The opportunities that the SW§ provides by enabling aceess © emploviment
for people with disabilities through the use of productivity based wages, is
recognised by all stakeholder groups. All commented that it provides an
opportunity for employment for people with disabilitics that would not
otherwise exist Stakeholders also view the SWS as the preferred dustnal
mechanism for the determmation of productivity based wages.

Even with such support, there are a number of opportumities o further
improve and refine the operation of the SWS.

1.1.1 Establishment of ciear objectives, performance
indicators and operational procedures

The operation of the SWS would benefit from the establishment of a clear
statement of objectives and a set of performance indicators by which the
success of the system could be measured. At present the SWS is best suited to
individuals whose disability has a consistent impact on their productive
capacity and who are in types of employment where productive capacity is
casily measured. A key policy question to be resolved 1s whether the system
should maintain this focus, or whether it should be expanded 1o encompass
the needs of people with a disability who are unable to consistently work
cight hours per week, or whose productive capacity 1s variable, or where the
nature of employment 15 such that the measurement of productive capacily is
far more complex and involves a broader range of skills.

The resolution of these policy guestions not only will inform the future
targeting of’ the SWS but also will address current ambiguitics within the

system that cloud its operation and the vutcomes that are achieved

1.1.2 Funding arrangemenis

1467
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1 Frpcutive Summary

The deciston to remove on the job support funding (OTIS) for SWs
placernents {from October 1999 provides the opportunity for the system to
support additional demand within the current fundmg cap of five imllion
dollars per vear.

Some employment services have indicated that the removal of this OTIS
funding for new SWS placements makes the svstem fess attractive. some
ndicating they have chosen to use state based industrial mechanisms to avoid
administrative cuosts and delays assoctated with the SWS.

AL this stage it is not possible to assess the full nnpact of the removal ol
OTIS on placements and individuals with disabiities seeking employment.
This is an area that will require ongoing monitorng,

1.1.3 Program administration
Capacity exists 1o improve the SWS administrative proeess.

The efficiency with which new SWS placements arc made could be
improved. particularly in circumstances where the potential employee is not
receiving a Disability Support Penston, or where the relevant award does not
contain the SW$ model clause. Active effort to promote the adoption of the
model clause to industrial partics where it is currently not part of award
arrangements will assist in simplifying the administrative process and hasten
the placement of SWS§ employecs.

Ongoing review reguirements can also be simphfied. A more {lexible
approach to the annual review process where an individual has been in siable
employment with consistent duties and productive capacity for a period of
three years would assist in simplifying the ongomg administrative process,

1.1.3.1 The administration of the assessment function

Stakeholders identify the adequacy of the selection. traming and accreditation
process currently managed by Fal'S asa MUjor cOncem.

This concern primarily relates to variable skills and competencies of
assessors, inadequate mechanisms to ensure the maintenance of assessors'
skills. and specific 1ssues related 10 assessors’ knowledge of industrial
relations requirements. Assessor accreditation against nationally cstablished
competency standards could assist to address these concerns. Furthermore,
consideration could be given to market (esting new arrangements foy secunng
the necessary skills and resources that are required 10 undertake assessments
withm each jurisdiction.

1.2 Key recommendations

Recommendation 1: That FaCS develop clear and quantifiable
performance indicators by which the ‘success’ of the SWS can be
assessed. Such measures should account for:

- differing forms of employment e.g. full and part time employment,
use in buginess services;

- differing nature of work e.g. process work, sefvice industry work,
knowledge based waork,
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1 Exaulive Suminany

« the lavel of independence expected of employees {people with
disabilities) on the job:

s the nature of an individual's disability; and
s the duration of the employmeant.

In determining suitable performance indicators for the SWS it will be
important to consider the Government's broader welfare reform
agenda as well as the reform strategy currently underway within the
disability employmant arena,

Recommendation 2: That FaCS encourage all funded open
employment services, in instances where a sub-award wage is to be
provided to a person with a disability seeking open employment, to do
so within the context of the SWS where conditions permit ie., the
existence of the madel clause in the relevant award.

Recommendation 3¢ That FaCS modify the guidelines and
associated mechanisms of the SWS to enable its adoption in Section
13 business services.

necommendation 4: That FaCS, in response to the program
objectives and performance indicators developed in Recommendation
1, developirefine the guidelines for the SWS, with particular focus on:

- people with high support needs, people who are frail and people with
episodic disabilities e.g. people with psychiatric disabitity. In particutar,
the main issues that need to be considered are:

- the appropriateness of SWS as a mechanism in securing and
maintaining employment; and

- a method for assessing productive capacity in relation to changing
needs and capacities.

» its suitability as a mechanism for securing work experiance for
people with disabilities,

- its applicability in employment settings other than in areas of
unskilled labour. In particular, consideration needs to be given where:

- work tasks are flexible and varied; and
- where there is a heavy reliance on knowledge based work;

- with various workplace relations mechanisms e.g. Australian
Workplace Agreements (AWAs), certified agreements; c minimum
wage rates for full and part time work; and

» its applicability in business services.

Recommeandation 5 That FaCS develop a more equitable means for
determining wage rates that minimises any potential differential impact
on an individual's recommended wage rate, as is cuirently
experienced through established rounding procedures.

Recommendation 6: That FaCs critically review the SWS operational
procedures to ensure that all requirements are relevani, appropriate
and add ‘value' to the system as a whole. Where possible procedural

8
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requirements shouid be minimised uniess they rzlate to protecting the
rights of an individual, they directly assist in achieving the desired
program outcomes, or they meet statutory requirements.

Recommendation 7: That FaCS update the:
« SWS policy manual;

» Assessors handbook; and

- dlata collection requirements;

to reflect current policies including the oufcomes arising out of
Recormmendations 1, 4, and 6.

Recommendation 8: That FaCS ensure that

- staff responsible for administering the SWS are made aware of, and
receive training as required. in any changes in operational policies
and/or procedures; and

- employment assistance agencies are informed of any changes in
operational policies and/or procedures for the SWS.

recommendation 9; That FaCS produce an on-ling version of the
operating manual for the SWS that can be accessible to all who use
the SWS.

Recommendation 10: That FaCS establish an electronic mailing list
for SWS users, to distribute poticy and procedural updates as well as
to provide information on the SW3 thal may be of interest to
stakeholders.

Recommendation 11: That FaCS establish a user friendly and
accessible database where accurate financial and client data can be
stored and extracted. The database should be able to provide up-to-
date reports on the key success measures for the SWS as well as
general program administration data. |t should be accessible within
FaCS offices regionally and centrally. It should be able o be
interrogated as required by FaCs$ staif involved in the administration of
the SWS.

Recommendation 12: That FaCS compile regular reports on
performance trends within and across states and territories for FaCS
offices to assist in the ongoing management of the SWS.

Recommendation 13: That FaCS make publicly accessible for key
stakeholders annual, aggregated performance reports on the SWS.

Recommendation 14: That FaCS develop performance standards for
the SWS that encompass:

« the minimum entry requirements for a58essors.

- the nature of training {0 be undertaken by assessors specifically 0
relation to assessment, workplace negotliation and workplace
relations:

. mechanisms for ensuring the independence of assessors from
employment placement;
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« mechanisms for updating assessors’ skills and knowledge;
- quality assurance mechanisms; and
- performance reporling arrangemanis.

rRecommendation 15 That FaC8 underiake market testing of
potential new purchasing arrangements (based on the performance
standards developed in response to Recommendation 14) for securing
the necessary skills and resources that are required {0 undertake
assessments for the SWS within each jurisdiction.

Recommendation 16: That FaCS8, in conjunction with the kay
stakeholders, actively promote the adoption of the model clause to
unions and employers where it is currently not within their award
arrangemenis.

Recommendation 17: That FaCS develop information products
targeted at employment support agencies that clarify the linkages
petween the model clause and other industrial mechanisms such as
certified agreements and AWAs,

Recommendation 18; That FaC$5 give consideration to the feasibility
of adopting a more flexible approach to the annual review process
where an individual has been in stable employment with consistent
duties for a period of three years or more. In considering such options,
regard will need to be given to the statutory obligations that arise from
the relevant industrial mechanisms.

Recommendation 19: That where an employment support service is
experiencing difficulties in meeting its performance targets due o the
removal of OTJS funding , FaCS undertake a review of the service's
individual circumstances, to determing any necessary adjustments
that may be required to agreed performance targets and/or lavel of
biock grant funding. As part of he review, consideration should be
given to the needs of individuals receiving OTJS funding who change
employment.

Recommendation 20: That FaCS develop a comprehensive
marketing strategy, supported by appropriately targeted inforrmation
products, aimed at increasing the awareness of the SWS and the
benefits it can provide for peopte with disabilities seeking employment.
Such a strategy should, at a minimum, be targeted at:

- people with disabilities through the Cenlrelink networks; and

» the employment assistance agency networks including Job Network
Intensive Assistance services, open employment services and
business services.

1.3 Conclusion

Though there is clear capucity 10 mmprove the Curtent Arangenients and
processes that support the SWS, it has overwhelming suppoit from the
majority of stakeholders and is seen as a far more effective mechanism than
previous and alternative systems for establishing productivity based sub-
award wage rates for people with disabilities n the labour market.
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TG 1 Exgculve summary
Radical veform is not required, rather a considered approach that will ensure
that the SWE can remarn relevant, responsive and flexible moa changing and

dynanue environment,
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8 raey Findings and issuas

6.1 Overview
There are many strengths Wdentified with the SWS by all stakeholder groups

The opportunitics that the SWS provides, by enabling access o employment
for people with disalmlitics through the use of productivity based wages 15
recogmsed by all stakeholder groups, All commented that it provides people
with disabilities with employment opporiunities that would not otherwise
exist.

The SWS promotes the participation of all parties equally and has at 1ts core,
values of integrity and transparency in decision making.

It is a system that has the overwhelnung support of the majority of
stakeholders and is seen as a far more effective mechanism than previous
systems for establishing productivity based sub-award wage rates for people
with disabilities 1n the mamstream labour market.

As with any program therc are always opportunities for improvement. For the
SWS these primarily involve:

o

ACCUSS,

employer incentives:

= assessment of productivity and review:

e

workplace relations: and

« program administration.

G.Z2 Access

6.2.1 Access to SWS for open employment

There are four key pathways for people with disabihities to access open
employment wtilising the SWS, They are.

+ placement through employment assistance services,

« referral from Centrelink.

» referral from CRS Australias or

= g direct approach to the employer

The majonty of people accessing the SWS do so through diabiluy
employment services. Very few employers or people with disabilities access

the SWS directly.

Key issucs that impact on the ability to access the SWh are:
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6 Kay Fadings and issues

> emplovers' awareness and knowledge of the SWh!

- understanding of SW eligibulity:

w

nature of an individual’s disabslity:

e nature of employment

- availability of the moded clause. and

« disability employment service ideology.

6.2.1 1 Employers' awareness and knowledge of SWS

There is capacity for employers to access SWS directly, vet very few do. The
main reasots appeat to be the lack ol awareness and knowledge of the system
as well as the process by which employment 15 frequently secured for people
with disabilities.

None of the employers interviewed had sought out the SWS, Most were
approached for emploviment on the basis that they were able to create a
posttion that could be tailored to the needs ol the person with disability
seeking employment. It was only through the creation of such a position, and
as a result of the needs of the individual, that employers became aware of the
SWS.as

6.2.1.2 Understanding of SWS eligibility

The consultation process identified that there were potentially groups of
people with disabilities not accessing the SW3 but who may be chgible o
seek assistance from the program One such group were those currently
accessing Job Network Intenstve Assistance Services.

Though not always suitabless for people with disabiiities seeking assistance
from Job Network Intensive Assistance Services. a number of providers
commented that the SWS would be applicable to therr clients This would be
1 circumstances where they meet the SWS ehgibiluty eritera (e eligibility
for DSP based on medical condition/impairment rather than to DSP payment)
and they were assessed as having lower productive capactty than that
expected in an open employment environment,

It would appear that many Job Network Intensive Assistance services are
unaware of the SWS and its potential benefits for the people they assist.

6.2.1.3 Nature of an individual's disability

The SWS is identified as a useful mechanism for a person with a disabihity
where the functional impact of their disabtlity 15 relatively stable.

Where this is aot so. s use 1s seen to be somewbhat hinited This is
particularly the case for people with psychiaine disability, peaple with high
support needs and or people who are frail. The main reasons for this appear o
be the episodic nature and impact of therr disabiity as well as the nature of
and pattern of employment sought

The assessed productivity level deternuned during the assessment process is
intended 10 represent an employee's average productive eapacity over the
course of a year. The average productive capacity of an employee with an
episodic condition may not be captured accurately by the assessment process.
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B Hay Frrdings 3 ssues

For some mdividuals therr disabtliny may make i dufficult 1o sustam regular
hears of emplovment. The nunimum SWS wage rate may constituie a bamer
for people whose disability makes 1 difficalt w abways work sufficient hours
per week for employers o jusufy the mimimum wage rate

5.2.1.4 Nature of employment

The very nature of employment m and of tsell can act as o bamer tw
individuals accessing the SWS. Some of the reasons for this relate 10 the
changing nature of emplovment as well as the constrainis imposed by the
operational procedures assoctated with SWS. The Key 1ssucs are:

ta) Defimuon of employvment

SWMU policy specifies that the SWS s not intended tor short-term or
ternporary jobs.ae The current detimtion of employnient for SWS chaiizihiy
requires an individual 1o be in employment for at feast eight hours per week.
It also presupposes that duning some of that time the mdividual would be able
o work independently,

A number of stakcholders commented that establishing such mintmum hours
and the need for an individual 10 achieve some independence on the job may
act as barrters for people with high support needs andror frailty.

There is a need to provide greater clarity and guidanee about what constitutes
employment specifically for people with high support needs and or frailyy.
Current operational policies are seen to be ambiguous.

{by Minimum SWS wage rate

As the definition of employment ts seen to limit access o the SWSL similarly
the mmnmwm SWS rate 15 seen to be a potential bartier to conployment for
people whose producuvity is assessed as lower than this rate,

Some disability employment services indicated that some emiployers were not
prepared 1o pay the nunimum vate. espeerally where there were wnimat
hours (1.e.. eight hours) being worked and produciivity was vaiued as lower
than the munimum SWS wage rate. This was consistent with the feedback
received from some employers, [t s important to note however. that such
fecdback tended to relate to a small number of employers rather than the
mEjurity

[t was sugzgested that consideration should be given to the pro rata applivation
of the minimum wage rate in such creunmstances.

6.2.1.5 Availability of the model clause

When the Ausitalian Industrial Relations Commission ongmally approved
the msertion of a model clause covesing the employment of workers with
disabihitics mto a range of federal awards, there was a clear expectation of a
quick establishment of wide award coverage. This was o be achieved by the
msertion of the model clause m awards as an automatic measure m cach
industeial junsdrenon. Unfortunately this has not been achieved.

Some progress has been made in mserting the muded chinse mto tederal and

state awards. At presens 58 of the 100 most commonly used federal awards
(excluding Victorian Minimum Wage Orders) contain the SWS§ maodel clause.
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Disability £mployment Services 2010-2013 (DE5] represented an important refinement of open
employmant assistence for people with deabibty i Sustralia. Most significantly, the removal of
service caps that exssted under the previcus programmaes transformed dissbibty employment
assistance mto a fully demand-driven programme. The f2e structure was weighted more heavily
towards outcome fees and tighter rules around breaks in employment were intended (o encourage
service providers 1o futd more sustamable jobs for DES participants. A new model of Cngoing
Support aived to assist workers who need hsip to mamtain employment, whether on an

mierimttent or regular, ongoing basn.

Two BES programimes replaced four —two capped and two uncapped —streams undar the previous
Disabibty Employment Network (DEN) and Vocational Rehabibitation Seavices {VRS) The DES
Disability Management Service (BMS), for people with temporary or permanent disability who are
not expected to require ongoing suppart, replaced VRS, and the DES Employment Support Service
(E55), for people with permanent disability who need ongoing support to maintain emplovment,
reptaced DEN. DMS was established through a partial open tender process that resuited in a
significantly expanded and more specialized field of service providers. An invitation to Treat process
was used to contract £S5 busmass, whereby existing DEN providers were essentially rolled over to
deliver services under the new programme

More than 290 000 people actessed DES in the perod covered by this evaluation, 1 March 2010 to
3U dune 2012 On 30 june 2012 the caseload numbered 148 327 participants, about equally divded
between DMS and E55.

The last comprehensive evaluation of outcomes in disability employment services examined the
performance of the DEN model in 2005-06 (DEEWR 7007). Outcomes under YRS ware not formally
evaluated untif the present repori. Tha strategy for the DES evaluation was to compare DES
participant outcomes with outcomes in DEN/VRS using a consistent and vahd methodology and
taking into account prevailing labour market conditions. The picture that emerges 15 a story of two
programmes: DS, with virtually no change to policy from VRS but a new field of service providers,
and £5%, delvered by the same providers as DEN but with same wnportant policy changes

The DES service model at 2 glance

DES offered eligible people up to 18 months of assistance to build work capacity until they found
suitable employment with the help of a DES provider {Employment Assistance phase), followed by a
period of Post Placement Support until they achieved a 26 Week Employment Outcome {six monihs
W continuous employment]. After this, suppornt could be ongoing if required {Ongoing Support
phase}. The Employment Assistance phase could be extended by up to six months if there was an
assessedd need. Data show that participants who obtaned employment tended to do so at around
160 days after commencing with a DES provider but perinds in Ermnployment Assistance vanad
considerably irom person to person.




Figure 10 DES 2010-2913 service model

The capacity-building objective of DES Employment Assistance and the nature and cduration of
sugport following placement in employment distinguished the DES service mode! from mainstrezm
employment assistance in Job Services Australia 200%.20132 {J5AY The expectation that participants
receive specialist assistance from their DES provider to help reduce disabiity-related barriers to
employment was reflectet in higher funding lavels in DES. For example, Service Fees pavable for
Stream 3 participants m ISA (people with relatively significant barriers to employment) ranged up to
a roaamum of 51120 over 12 months noting that, in ISA. Service Faps may be supplemented by
Employment Pathway Fund credits. This compared with up 1o $6650 in Service Fees aver 18 months
for DES-DMS and up to 511 400 over 18 months for DES-ESS Funding Level 2

Another point of difference is the way that speciatisation was implemented. ISA providers can be
recognized as specialists for a specified target group but must also accept referrals from outside that
target group. In contrast, specialist providers in DES could aczept refereals only from the speciahst
target group. for example, a provider that specialized in intellectual disability serviced only job
seekers with intellectual disabitity. This allowed specialist providers in DES to gear their approach o
service delivery around the needs of a certain group while alse attending to the particular neads of
indfividual job seekers.

Evaluation findinags

The evaluation of participant cutcomes centred on a set of indicators developed in consultation with
key non-government and government stakeholders. For the fulf evaluation strategy. see DEEWR
2010} Summarised in Table 1, these indicators were used to address four ovararching guestions
about the programme’s effectiveness in delivering employment outcomaes







Table 5.9: DES jobs with a 26 Weak Quicome, percentage with hours within the
participant’s employment benchmark bandwidth, by programme and income support

type of participant e
Programme/ Bisability Support MNewstart

Empicyment benchmark'™ e Pension™ | Alowance  Non-Aliowee
Disabitity Managen;s;r;ﬁt-ﬂge_rvic& o 7 ) 7

8 hours 0.4 45 8 772
15 howurs ap R, 58 2
30 hours np 95 4 %4
Total inumber} n.p. 8,832 3,552
Employmeant Support Service

B hours G631 5458

15 hours 741 41

30 howrs 1.7 85.3

Ilot_a;i m..‘."fﬂﬁ?&, 5,598 3,637

{aF Emgrdoyment tensbn andwrith oy #fieed 31 warkag al o above e empityment DeasRmars Bours Lt

pandluniik, p he pandeadih o T ioyinent Benciiers OF 8§ B 03 ooy, 13029 Rowes Bor e oamioyment Beni iumark

afidd Ant BeGri Bours 7 ine cploy et bancnimark of 20

L) drythoent ety ta e s 3P conmoniy s UM

foiy Mot pubhsinabile die
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A reguirement of open employment programmaes s ihat a périacipan{ placed nto employment must
be paid 2t least the mimimuom wage in raspect of that employment, unisss thare is g Supported Wage
System wage assessmnent agreement in place {four per cent of the DES £5% obs were under a
Supported Wage System agreement) ©

Admanistrative data on the wages paid to employed partipants is inconsistent across programmes
and generally unsuitable for analysis. Wiile wages data were recorded for DEM jobs, fewer than five
per cent of VRS jobs had wages recorded. DES jobs filed from advertised vacancies have information
about wages but this tends to be the advertised, not necessardy paid, wage or salary There i no
guarantee thal actusl remuneration matches the amount advertised on the vacancy, parlicuiarly 1§
the hours worked differ from adveruised hours or f job customisation has oceurred. it s common for
DES providers te negotiate with an employer to create or customise a job to suit a DES partivipant’s
skills and ablities and in this situation there is typically no wage infermation recorded in
administrative data systems. Over 60 per cent of the DES jobs analysed here did not have Wapes
recorded. The wages data field is free text, allowmg amounts o be enterad in any way per hour, pers
week, per annum o simply a text description, for example, "award wage” 15 a typical eniry. Many
values do not have the measurement unit recorded and as tha field is frea text the data are of
generally pooy Guality Systems changes inchuding data entry and validation controls would be
reeded 0 genecate wages data suitable for quantitative analysis

29 Mosk people with dkapiity are able to parbupate in open employment 51 full rates of pay; however some
arg urisble 1o find o keep 4 ob 2t full wage rates dus 10 the effegt of desability on thei worky
protiuttivity The Supporied Wage Syster enabies emplovers 1 pay groductiviy Based weges 1o peopia
whose woik producivty s ugnificantly reduced 35 a result of gisability A Supporied Wage System Assessment
takes place to determune 1he tevel of produciivity based WARES

28]
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Table 7.6: Programmae expenditure par participant and per oulcome, by comparison group

(3]

Comparison group Provider .. rer Per 26 Week Qutcome
narticipant
Mod. 1D Loading jobsupport 30,111 39,620
Other 12,358 47,534
Mod. 1D Loading £S5 FL1 lobsupport 19,252 19,252
Other 9,459 28,377
Mod. 1D Loading ESS L2 Johsupport 30,564 40,752
Other 13,697 51,637
DES-1D Jobsupport 29,487 37,812
Other 10,754 37,476
DES-ID ESS FLT lobsupport 19,252 19,252
QOther 7.619 24,282
DES-1D £58 FL2 Jobsupport 30,238 39,543
Other 12,450 45,430
DEMN-2008 lobsupport 19,580 37,380
Other 9,521 313,998
DEN-2009 lobsupport 23,018 33,641
Other 8,832 45,353

HMote inchudes Seeae Tees Oy

serva e for egch mamier of

s Fevs aral Ongoing SupLort (o Mamtenante) Fest that were approved i the first 15 menths of

groups used 1or evaluaton Ladiudes any teas o these partinmants that 124 sutsds the

raferents penotd Fea, i1 har ather partpatits 08 e grovsders $31e10ads 40 108 23me hine who were nol 53ieriad inte the

COMPAansen groups wore exdheded
Saurce Admuistyative data

7.4 Appropriztenass of z {ee loading Tor participants with moderate Intelleciual
disabitity
A trial of this nature operating within a programme built on the principle of case-based funding
mnevitably raises the question. why moderale intellectus! disabulity? Analogies can ceriainly be found
in other sectors, most notably in education where an explicit ink is made between the level of
resourcing and severity of intellectual disability in the form of recommended minimum student-
teacher ratios i school classrooms. However, 10 address the question in the prasent context we
need to examine issues related specifically to employment.

The disparnity in labour force outcomes between people with disability and other Australians is
particularly stark for those with inteliectual disability. Unemployment of around 16 per cent is
douhle the unemployment rate of people with dsability in general and only 41 per cent of people
with mtellectual disability in 2009 participated in the labour forece (ABS 2012a) lust ong in five had
completed Year 12 or equivatent education. Those who do gain employment tend to have short
working lives, with retirement commonly occurnng by the age of 35 (Australian Institute of Healih
and Welfare, 2008).

Deinstitutionalisation in the late twentieth century brought hopes of participation in education and
employment for people with disability hitherio excluded from commuruty life. Access to formal
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educabion began to open up i the 1870s with the opening of the first special class in an Austrabian
high schoclin 1982 At around the same fime a philosophy of presumptive emplovabibily, 3
strengths-based approach which presumes the person with disability is emplovable given tha right
supparts, took hold 3pecialist employment support models were evolving, garticularly in the United
States (see for example, Wehman et 2l. 1999} Here in Australia the Disablity Services Act 1986 laid
the foundations for a specialist service system to support access to the open labour market for
peopte along the disability spectrum

As well as enabling legislation and policy initiatives, employment support tachnology has played a
central role 1n advancement and demonstrations of open employment services for people with
significant intellectual disability began to appear i1 the mud to late 1980s Wehman et af {1999)
outlined eight strategies necessary for people with significant intellectual disability to succeed in
open employment:

e specialist job coach

s instructional strategies specifically designed for peaple with intellactual disability, for
example, prompt seguences, positive reinforcement, task analysis and modification

& cormpensatory strategies

s natural employer workplace supports

e assisfive technology

e workplace modifications

= long ternt support

e cammunily supports.

Three elements are said to charactersse high quality services for this group: high expaciations,
person-centred goals, and collaboration between service providers {Grigal et al., 2011). Along with
spaciakst practical supports there must be a strong conviction that peeple with significant
intetlectual disability can succeed in open employment

The importance of job custorisation s also emphasised because people with more severe
intellectual disabdity are rarely able to fill advertised vacancies:

“This approach is designed 1o result in employment where Job tasks are carved from an existing job, or
created to match the skills and accommaodation needs of the job seeker so that the employer's operation is
helped in a specific way, Thus, the individual has a ‘customised’ job description that did not exist prior to
the negotiat:on process, along with other negotiated conditions of work, such as productivity expectations
or work schedules.” (Luecking 2011 262}

Job customisation requires 2 much deeper level of interaction between disability employment
mitiatives and employers. This is employer engagement at a local, often personal, level

"Employers cited the value of competent disabiity emiptoyment professionals who helped ideatify
operational saprovements as & key reason for tuning and retainmg employees with intellectual disabiity
and muitiple disabilities, in spite of the fact that their employment was contingent on significant
customization of job duties and conditrons of work, Contrnumg campaigns 1o raise employer awareness’
will have hmited effect on actual employer hiring behaviour without simultanesus improvements in
connecting employers to actust applicants wth intelfectual disability © fLuecking 2011 265}
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The notion of becoming ‘work ready’ through 3 period of employment ascistance does not translate
as easily for this group as for other job seekers. A person with significant intellectual disabihity can,
with considerable intervention, become ready to perform a specfic sel of tasks in a given workplace
but their lack of adaptive behaviours means that readiness for one job does not confer readiness for
similar jobs and work environments

There 15 no doubt that this is a group of job seekers with exceptionally high needs, who face
considerable odds in the open labour markel. What appears to set them apart is the hody of
evidence of their potential 1o succeed given the nght type of service. From the available literature it
is clear that outcomes are driven by positive conviction and specialist know how and gives a strang
sense that this is very high cost cerviemg. Most importantly, the literature confirms that in spite of a
poor overall track record of employment for people with significant intellectual disability the
technology to achieve much better outcomes for this group does exist.

The guidelines in theory and practice

A cut-off score 10 60 {range 55-65) for moderate intellectual disability was canfirmed as in line with
the American Psychiatric Association (2000) ranges The Centre for Disability Studies advised that a
cut-off score of 10 60 1s appropriate for targeting people with maderate or higher intellectual
disability and recommended that the guldelines be refined to assist providers to corractly interpret
10 scores expressed in different formats. This can be a single score or percentile range, most
commonly expressed as 5 approximation points either side of the full scale 1Q score gained on the
instrument used. The Centre encourages the use of adaplive behaviour or support needs assessment
in conjunction with 1Q, especially for situatons where an 1Q score may be queried. Therefore,
support was given for the current guideline that allows a person to be classified by a registerad
psychologist using a recognised assessment tool, as an alternative to 1G $60.

7.5 Kev findings and recommendations

The administrative data and design of the Moderate ID Loading trial did not fully support evaluation
Evaluation questions could be answered only in respect of Jobsuppart because participants with
maderate intellectual disability could not be identified = DEN administrative data, other than those
in Johsupport. Comparative analysis retied largely on the outcomes of Jobsupport clients and these
results did not reflect the performance of the broader field of providers at the time,

Did those providers that were achieving outcomes of 15 or more hours per weebk in DEN for
F 8
participants with moderate intellectual disabitily mamtain or improve the love! of those

autcomes?

Under DES with the Moderate 1D Loading, employment oulcomes of 15 or more hours per week
improved for people with moderate intellectual disability who were registered with Jobsupport:

e 68 per cent achieved a 26 Week Quicome for & job of 15 or more hours, compared with 52 per
cent of the DEN-2008 and 47 per cent of the DEN-2009 Jobsupport comparison groups

Tris result should not be used to infegr that outcomeas for people with moderate intellectual disability
improved across the board because of the specialist nature of the Jobsupport service.
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Fair Work Commission

4 Yearly Review of Modein Awards

Supported Employment Services Award 2070
Matter No: AM2014/236

Further Statement of Paul Cain

{, Paul Cain,

statement in reply to submissions made by other interested parties filed on or about 21
November 2017.

Employees completing tasks in a group or on a production line

1.

Concerns have been raised by some submissions to this proceeding about the
capacity of the Supported Wage System {o provide fair and accurate wage
assessments of employees completing job asks as a group, or on a production

line.

Similar concerns were raised by the Modified Supported Wage System (MSWS)
trial. The MSWS Trial report noted that;

.. However, clearer direction is needed on how employees should be
assessed. . . to ensure consistency and fairness for employees completing

tasks in a group or on a production line.”

In response to these concerns, the Conference AM2013/30 agreed to conduct a
demonstration of the MSWS to address outstanding concerns raised by the
MSWS Trail. The MSWS Demonstration Report stated that;




inequitably remunerated compared to employees working a greater range of {ask

are not supported by the MSWS Demonsiration findings.

On capacity to work in open employment

48, The submission by Mr. Michael Smith presents the view that employees with
disability lack the capacity to worlk in open employment due to being independently

assessed by the Commonwealih's job capacity assessment.
49, In my opinion, this view is misleading and requires clarification and correction

50. First, there is no empirical evidence (¢ support the job capacity assessment usad
by the Commonwealih to predict the fulure open empioyment capacity of people

with intellectual disability.

51. This was confirmed by the Commonwealth's recent research report on Work

Capacity Assessments where it was found that;

"Overall, our searches confirm the obsarvations of Cronin et al
regarding a world-wide interest in work capacity assessments and the
concerns of Serra et al.®, that is in spite of such an interest, there is a
scarcity of evidence based work capacily (fitness for work) assessments
validated by empirical dafa.

Within the scope of our search, we did not uncover any instruments
designed specifically fo predict the number of hours an individual has the
capacity o work, nor any evalualtions of using an instrurnent for this
specific purpose.” (Dyson Censulting Group, Critical Literature Review.

Instrumentis Assessment Work Capacity. February 2017)."

“q..Cronin, S., J. Curran, J. lanforno, K S. Murphy, . L. ef al., Work
capacity assessment and return (o work. A scoping review. Work, 2013,
44: . 37-55. (footnote is original)

5. Serra, C.. M. Rodriguez, G. Delcios, M. Plana. et al., Criteria and
methods used for the assessment of fitness for work: a systematic
review. Occupational and Envirronmental Medicine, 2007, 4. p. 304-3712.

{footnote is original)”



52.

53.

54

55,

56.

57.

Second, research on the capacity of wark in the open labour market has found that
the only valid method of discovering the capacity of people with intellectual
disabifity to work in the open workforce is 1o place the person in a job and provide

systematic job instruction, and ongoing support

This is coherent with the research finding that predictive work capacity {esis of
youth with intellectual disability typically bear little relationship to the capacity

achieved following job placement and systematic on the job training.

Third, people with significant disability have been regularly placed and supported

in open employment since 1286,
The DES Evaluation stated that

“Research and practice in the field has shown that with the right level and
type of support, people with significant infellectual disability can achieve

more substantial employment.”

The DES evaluation 2010-13, Chapler 7 on intellectual disability found that, with
the right type and level of suppori, people with significant intellectual disability
were able to achieve employment of 15 hours of more per week in the open labour

market,

School leavers with intellectual disability are able to move directly to the DES open
empioyment program without having to complete a job capacily assessment. This
has enabled specialist providers to avoid losing clients through the
Commeonwealih's job capacity assessment which may prove io be a barrier 1o

choose future open employment cpportunity.

1t is important that a discussion about the rights of employees with disability

working in ADESs to fair award wages i1s not inappropriately framed as being about
individuals without the capacity to be inciuded in the open workforce and entirely

dependent on ADEs for employment participafion. This would be misieading.
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chgiad

VICE PRESIDENT HATCHER: Is Ms Svendsen the first witness for today?

O 1345
MR HARDING: She is, your Honour. Perhaps before I go to Ms Svendsen 1 ought to declare some
embarrassment that | was under the impression that different witnesses were going to be called by
my opponents this afternoon and I've been apprised that now Ms Powell and Mr Daley are coming.
I just wanted to flag that. [ don't expect that they'll be got to until after lunch and [ will advise the
Bench of my position after that point.

VICE PRESIDENT HATCHER: Mr Daley didn't actually make a witness statement, it was only a
submission. Why - - -

MR HARDING: No, it's a submission but there's factual elements in the submission and that was
the basis upon which we asked him to be in attendance, your Honour. But a question in my mind is
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VICE PRESIDENT HATCHER: Let's raise this point, speaking for myself. the difficulty we have with
that 18 that in the second case. the sewing job, and 1 for usiyg the wrong terminology, but that a real
1ob. in the sense that there was a non-disabled person also doing the work, which we saw_and 1t was
work which vou could actually - iU's a job that actually would exist in a labour market and vou could
give it to a non-disabled person. In the first case it wasn't, with respect. a real job, it was something
which they found for that person to do and vou would never, in reality. give it to a non-disabled
person. How do vou take that into account, if at all?---Well. some of the evidence that was coliected by
the Departiment of Social Services. in the Nojin case. looking at this notion of would this be a job that
you would have a person without disability do? Al the comparative research of looking at the similar
types of jobs in ADEs versus in open emplovment, was shown that we had the same range of
competency and the same range of tasks, even if the task was simple in open employment, they were
still getting at least the minimum wage.

ROt
The question is, it the job is so constructed just to keep someone busy - it's interesting you use the
word "real” then we have to question whether that's fegiiimate employment or whether we've actually
done a very good match or a very good training. Because that was one of the things that came out of
the development of the Supported Wage Sysicm, if someone is performing at such a fow rate then we
have to question whether we've actually put the person in a position that is real and is well matched to
their strengths and able to contribute. So it does, 1t (eases out those issues that - I think this is the
notion of moving to real employment that the Disability Scervices Act wanted us to do. it wanted us to
move away just from keeping people busy and look at commercial operations and real jobs and real
wages, But we've still probably got some traditional stuff, busy work. still going on to keep people
occupied.

HR S

VICE PRESIDENT HATCHER: Thank vou. Mr Ward?

IR

MR WARD: Thank you, your Honour. [ just want to ask you some questions, if | can, about valuing
work and can we just avoid having a debate with each other about how, for a minule, if we could
You'd agree with me that the focus of determining a wage should be the value of the work actually

performed by the employee?---I"'m sorry, could you please repeat that?

PRI
That's all right. You'd agree with me., wouldn't you. that the focus of determining a wage should be the

value of the work actually pertormed by the employee?---Yes.
PALL AN 4 R WARD

A
Now. you use a phrase it your statement. which 1s "apples versus apples”, | just want to put a scenario
to you and just see where we disagree. Have you shopped at a Coles shop before?---Yes.

PN2206
Coles will be pleased 10 know that?---My fanuly work for Cales.

I hope there's not a conflict in the question then. Could you magine a Coles shop, this Coles shop has
Bob, the retain worker. and Bob is without a disability and performs a vanety of lots of different tasks
in the shop. Coles decide to engage somebody with an intetlectual disability and they decide {o
construct a role for that person, doing no more than tdving shelves, realigning stock that the customers

might have knecked?---They call it facing.

¥

NZ AR
L was informed of this yesterday. facing up. yes. We ask Bob a quesuon and that question 13, "Bob,
how much of your job s facing up? Bob says, "Well, that's just 3 per cent of my icbh, 95 per cent of

]
P
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my job's involved in all sorts of other things." Now, you'd agree with me, wouldn't you, that right at
that point, just at that powt, i I'm comparing the job Bob does. the full job. with the job the person
who's just facing up is doing, you'd agree with me that that 13 not an apples with apples

comparison?---No, I wouldn't agree.

PR
Do you think those jobs are exactly the same?---Because vou're leaving out an important element here.
because even though it may be just that one particular task, they're doing that task the whole of their
work time, right, whereas someone else might be domg facing up for a little bit of their work time, they
might be doing some other task for their work time, and all that. so the apples with apples 1s task versus
task, otherwise it would be completely unfair to deteronine that persen'’s value, i you were comparing
them against tasks they don't do,

SR TS
SSRES

Just - - =2---Can T just finally say. is that this was part of the problem with the BSWAT 15 that we were
assessing things that weren't part of people's jobs. This is the major problem that we see. otherwise
you're not doing an assessment of the person's job performance. you're doing an assessment of
someone else's job performance and that creates problems.

FNALT
You might remember that when.T started this [ said can we just put tools and things (o one side for a

minute, I know you're desperate to get there, 1 understand that?---1 will try, but i need to give - - -
AL AT iR WARTD

PR
I know you're very passionate about what you believe in. | understand that. I write out a job
description for Bob and it's got all o these things in it, and [ wrote out a job description for the person
with a disabitity and it's got one line in it and you're saying. as far as you see that, they're the
same?---Well, they're the same, in terms of job task, right.

You said - - -?--However it's different - - -

PEIZET

VICE PRESIDENT HATCHER: Let him finish, Mr Ward.

FNZZTh
THE WITNESS: It's the same - [ forget the names you used, but let's say. John. he's doing facing up at
Coles, this happens and Coles is a big employer of people with intellectual disability in Australia and
facing up is a common task. Il they're doing that task, for the ume that they're doing that task. that's
comparable to the time that someone else 1s doing that task. albeit whether someonce 15 doing additional
tasks or not.

VIR
MR WARD: {1} try one more time, | don't think vou've answered the question.

VICE PRESIDENT HATCHER: He doesn't agree with vou, My Ward,

Ph22TH

MR WARD: Okay.

VICE PRESIDENT HATCHER: Can I raise this, Mr Cam, that that's obviously the SWS
methodology, but that s a1 odds with the way this Commission. and its predecessors, has assigned a
value o work for the fast 30 vears. That is. we look at the nature of the work, the level of skill and
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responsibility invelved and the conditions under which the work is done, they're the principles in the
Fair Work Act and they represent 50 vears ol case law. How. in that context, does the SWS match up
with the way i which the Fair Work Commuission actually scts rates of pay and awards, given that the
SWS is meant to give you a rate of pay that relates to the rate of pay set by awards?---Well, the way the
SWS works is to take that - already that classification that's worked out the skill levels and the
supervision levels and quality checking levels and all that, that's already in the classifications, and
that's where, if the facing up is part of that classification level. then it immediately meets those
decisions that have already been made over those 56 yvears. Because person is working and that time
that they're working, whether it be eight hours or 3¢ hours, for that time they're doing that task and that
employer has agreed that that's valuabic to their busmess,

BALIL Al FHN RAR WIARD

So just there, if someone else 1s doing, say. four tasks in the hour, that's no more Jess entitled to or more
entitled to the award classification rate of pay than someone that's doing one task. [ think that's the
research, again, that I've got to point to, from the Marshall Consulting the Department of Social
Services funded. is that there are people without disabibities doing job tasks, under the current regime
of industrial relations in Australia. who are doing as Hittle a5 one tasks, or two tasks, getting paid the
award rate for doing those tasks. So the guestion is. if we're going to differentiate for a person with
disability doing one task then are we going to differentale tor those people without disabilities doing
one task? That opens up a can of worms, as far as 'm concerned.

gz
DEPUTY PRESIDENT BOOTH: Mr Cain, the apples and the apples and the apples and the oranges
are this, aren't they, that in somge cases a person with a disability. in an ADEL 13 supervised in a manner
that is never replicated in open employment, on an ongoing basis? That is to say that either an
operational supervisor providing verbal prompts and role modelling periodically and routinely the task,
or the kind of behavioural supervision that involves people going off task in order to be counselled and
supported to exhibit the appropriate behaviours ongoingly. That's not something that happens in open
employment and it's not something that the classification structures of modern awards have ever
contemplated. Do vou agree with that, or not?---1 think generally. yes, and I think this 1s why the
Commonwealth funds the support and supervision. in recognition of that difference. That's the notion
of disability support assistance. it's the additional assistance above and beyond what would typically be
expected, that's the same in the open employment assistance as well.

PR
So il just give one little example. so we know that training a person with intellectual disability in
open employment is considerably more intense and longer than what an employer would be normally
expected to do, hence that's why the Commonwealth fund that. so that there's no burden on the
employer. That way no burden on the employer and it provides the opportunity for the person with
intetlectual disability. 1 think that the same principle apphies with the ADEs, that's what the funding is
for, 1o recognise that ongoing, intensive assistance,
e
VICE PRESIDENT HATCHER: That deals with issues in respect of the cost 1o the employer. | think
the question's been raised m terms of what relevance it has 1o assessing the value of the work. Whether
the government funds or doesn’t fund the supervision may be one thing, but it's a question of whether
that's a matter that you nced to take into account when assigning a value to the work performed by the
disabled emplovee for wage purposes?-—Yes, The only thing I'd add is that in these lower grade Jevels
direct supervision is part ol the classification, is it not? That's the same in open employment for those
levels as well. So to me it's that plus the additional funded assistance that's provided. that has 1o be
pari of the thinking and calculation here.

SR

LS g
Thank you.
ST AR KAN MR WaARD
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I doubt T would stop vou, sir?---That performance standard uses the structure of the classification and
the rates of pay. The whole structure and the mierface between that assessment s dependent on that
structure being there because we're asking for the employer and the assesser and the employee to come
to an agreement on what's considered to be the 100 per cent rate of pay for that classification. Soit's
very much entwined. it's very much interrelated.

It's a very process?---So the fact that it's not there in black and white in terms of how mwuch is. tn some
ways. disingenuous to the way the system actually works because it's very much connected to the
current structure that's been developed over so many years. It relies on the classification and the rates
of pay that have been set already,

PN
[ know you are an ardent advocate for SWS, you've old us you've been advocating and campaigning
for that for a very long time, but wouldn't this be preferable that you go to the award, like you do for all
employees without a disability, yvou go, "This employee’s doing those things and they get that rate of
pay and i's written in the award". wouldn't that be preferable”---No, because that would cause major
prablems in terms of the direction of including the integration of people with disabilities in the
workforce because the reason why we have the Supported Wage System structure i the modern
awards is to actually provide that opportunity lor people who could be rejected because an employer
might say, "Look. yes. you mught be doing that classification work and I'm required to pay you this rate
of pay, but sorry, I'm not going (o accept vou, I'm going 1o hire someone else”, whereas what we've gol
now is the opportunity for employers and employees 1o actually negotiate something that's aceeptable
to both to recognise that lower productivity rate. So, to me. i vou did it on a formal equality basis
rather than a substantive cquality basis, saying, "Okay, I'm doing that task and 1 get that rate of pay”. |
think we would do much damage to people particularly with intellectual disability.

You are talking there about open employment?---No. I'm talking to botls, any sort of employment.
i CALN AEPd RR YeAED

ENZ
Do you think it better that alt of this is haggled out?---I think it's better that we come to recognise that
we don't need to differentiate in terms of the classifications and the rates of pay because they are
already set for everyone. Thal's not a matter of - | don't think we set classification and rates of pay in
this country just for people without disabilitics. That's my understandmg. So. therefore, wouldn't it be
better to recognise that that's available for evervone and then have a singular system 1o determine the
guestion of productivity il the employer is concerned about including that person in their enterprise?

Prizos?
[ think that's an interesting submission and 1 won't cavil with you today because we'll be here all day
and never the twain shall meet. T will deal with that in our closing submissions, Mr Cam.

PN2298
VICE PRESIDENT HHATCHER: Mr Cain, can I just tease that out? As you say, our modern awards
set classification, and you're probably aware that a number of modern awards have junior rales of pay
and they set a specified criteria, based on age, you get X per cent of the adult rate of pay. Perhaps this
is a vartant upon what Mr Ward 1s putting o you, but one possibihity might be that there be some
analogous construct for a disabled person, that is, you have the classification for the full rate of pay and
then you set various percentage levels, say 10, 20, 30, ef cetera, up to 907100 based upon specified
criteria which the employer can provide in a transparent way based upon what the award says without
the need for any assessment tool? What do vou think about that sort of model?---1 think it's quite
dangerous because you're starting from the premise of discounting on the basis of disability itself and |
think that's sort of a downward slope that | think would be very frightening. [ think the fact that we've
got a system that recognises that vour disability 1sn't a first point of call for something different is the
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best way to go because then i requires some kind of burden of proof for an employer to determmne
does that disability impact on the abihities of that person to do that partcular task.

[N el
It we were to begin with something less, then [ think we run into the 1ssues of profound arguments
around discrimination based on individual difference. Clearly we have accepted the individual
difference of junior rates, that if vou're a junior and vou have a disability, you still are entitled to that
junior rate, but if we were to go to disability. [ think we would be arguably breaking concepts under the
Disability Discrimination Act and perhaps even going agamst the United Nations Conventions that
we've already ratified and signed up to as a nation,

P30
VICE PRESIDENT HATCHER: How would we be doing that?---Well, the Articles on Employment in
the United Nattons Convention is very ¢lear on the basis of inelusion and equality and net making
decisions based on your individual difference being disability.

FERELIY

LB RAR WARLD

P23
If the criteria were not describing the disability but deseribing the work performed, does that raise the
same problem?---1 think it does because we'd have to ask "Is there anything particularly different in the
work performed?” That's where 1 come back to most of the research. through pariicularly the Nojin
case and that, is there really isn't anything substantively different in terms of the work performed. For
instance, yesterday I spoke to a young woman with Downs Syndrome who is doing packing for an
organisation that provides biscuits t0 Woolworths and | can mvariably see somebody deing the same
kind of task in a disability enterprise, but we can determine her wage using that classification of what
that business uses and determine a productivity rate. I don't see where the tasks would be very
different. They are simple and they are routine, but I don't think the tasks are necessarily different per
5€.

PINZ 307

4

Thank you.

PRNZI0T

MR WARD: Can I just have a moment, your Honour?

Pz

VICE PRESIDENT HATCHER: Yes.

PNZ3S
MR WARD: Mr Cain, we received some additional attachments to vour statements last night. My
colleague on my feft is Mr Zevari, e has just got a small number of questions about those
statemnents. He is going to ask those of vou and then, your Honour. we will have finished with the
WINEess.

CROSS-EXAMINATION BY MR ZEVARI [11.26 AM|

PR
MR ZEVARIL: Mr Cain, just before I eome to the document m Attachment K to your sccond statement,
which 18 exhibit 16, 1 just wanted to ask you, you said earlier this moming - and please correct me tf
my recollection is incorrect - that government funding - it was, from memory. in response to a question
from his Honour, the presiding member - that the purpose of government funding 1s to address support
costs for ADEs associated with emplovees with a disability. Is that a fair summary?---That's a fair

summary.

PRZ3O7

Do vou know the current rate of hourly support in open employment?---Not ol the top of my head. no.
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we're talkinyg about - if we're talking back to that apples with apples and we're talking at very low
grade levels in comparison where people are expected w have direct supervision. 5o for mstance,
encourages co-workers to maintain on task behaviour, se we're actually then taking people who're only
responsible - are not responsible for other people's work under the classification, now we'Te assessing
them on their ability to help others. It just seems to be - going back to the notion of domg competency
for competency's sake, does that relate to the job deseription and job expectation of the individual? We
don't know because that is never made — with any clanty for us to make a judgment on whether this is
velevant, whether it relates to job performance or not. And as | wied to say, I don't know whether it
came through in my statement. These are useful things for training and development. | would
question whether they're useful for determining job performance and wage assessiment.

Przdde

No further questions, Your Honour.

BNAAGY

VICE PRESIDENT HATCHER: Mr Christodoulou, do you have any questions?

MR CHRISTODOULOU: Yes.
CROSS-EXAMINATION BY MR CHRISTODOULOU [12.36 PV

P24
Mr Cain, would it be true to say that many - think vou gave a lgure before that - I think it was 11 per
cent of people in open employment with a disability had an intellectual disability?---Correct.

{30340

Where did you get that figure [rom?---That's from the Australian Institute of Health and Weltare.

Pr2Ad
Okay. And il L could just show you — well. 'l go - before | show you a document, would it aiso be
true Lo say that in terms of - - -2---Can 1 just complete my answer on that so you - - -

Ppzdaz

Sorry, yes?---So it 15 clear where T gotit rom? Sorry Lo interrupt. 50 Australian Institute of Health
and Welfare collect the data of labour force status of people who are recetving disability support
services in Australia. and they publish a yearly report. So just o clarify exactly where it's come {rom.

P4l

Yes, okay, no problem.

Phizad
VICE PRESIDENT HATCHER: Can 1 just follow that up? So ! per cent of disabled people in open
employment are intellectuaily disabled. Is that - - -7---No,no. IU's T per cent of people with
intellectual disability 15 vears and over who are receiving any disability support service in Austraha,
So that's approximately 60 to 70.000 people. So 11 per cent of those report having work mn open labour
market.

PALH CAR HAE IR CHRIS TODOULO

PRpdas
Do vou know what the statistic is in terms of open employiment between those who have mtellectual
and non-intellectual disabifities?--I can give you only a rough thing without having it in front ol me.
You would say that for the - say. the physical disability group. they've got a higher proportion m open
employment and yet — and T wish T had it in front of me. but this is published information. Intellectual
disability is one of the least, and together with psychiatric disability they're probably the two lowest
preportions of those receiving service in open employment in Australia, yes.
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PrZAAG
But does 1t follow from that that the majority of SWS assessments are in relation to non-mtelectually
disabled people?---No, that 1s the opposite.

PrisAay
It is the opposite?---The mazority of supported wage system assessments are people with inteliectual
disabiiity. 1t is approximately 68 per cent. And that has been fuirly constant over the period of —asl
think - I forgot {indistinct) name - since 1994 when we first started doing supported wage system
assessments. The majority of the participants employed in the open tabour market on the SWS are
people with intedl]ectual disability,

P24l
Is that because a large proportion of physically disabled people without an intellectual disability are

getting the full award wage?---Correct.

PrAA
MR CHRISTODOULOU: Would you say. My Cain, that the Disability Employment Services, DESs,
have a higher proportion of people with disabilities that they would assess under SWS7---Can you
please say that again?

SRR
So {or a person with a disability going mto open employment, | guess there are various ways that they
can get into open employment. One of those mechanisms 1s that a DS can find a person with a
disability a job, and in the process of finding that person witl u disability a job in open employment
there may be a need to agsess them under the SWS7---Yes, there may be. yes.

PR
And would that be a reasonably high proportion?---Well, azain, people with intellectual disability
would dominate those number; 1 don't have them i front of me. So we're talking about a broad
disability labour market program which DES, Disability Emplovment Services, about 7.4 per cent -
and T only know that off-by-heart because [ was talking aboul it yesterday — 7.4 per cent of that
population of people with intellectual disability. But they will constitute the majority of people
requiring a Supported Wage System. and they will be the majority ol ~ they're also one of the - T won't
say "majority” - one of the largest cohort requinng ongoing support. so § hope that makes sense,

PO Al LRPORAR RS T OO O

PN2ARg
So some stats that are here mdicate that in terms of DES participants that go info open employment, 44
per cent of those have a physical disability. 38 have a psychiatric disability and 4 per cent have an
intellectual disability?---Sorry, where are you quotig, from?

Sorry. And [ will indicate I'm quoting from the mest recent discussion paper, which I'm sure you've
seen, put out by the Australian Government, DSS, "Discussion paper on ensurning a strong future for
supported employment” dated 7 December. I'nmy happy to show you?---No, that 18 okay. 'l just clarify
my previous answer: there 18 two sub-programs in DES there 1s the - called the "Disability
Management Service", there is one called the "Employment Support Service.” The 7.4 per cent of
people with iniellectual disability I'm quoting in terms of the employment support service because
there 1s almost no people with intellectual disability in the other program because the other program
1sn't an ongoing support program. it is for people that only need just short-term assistunce. So the 4 per
cent. | think, in that is talking about the whole thing. the two programs. I'm always focussed on the
cmpioyinent support service side of 1t because that s where people with intellectual disability typically
g0 10 (0 get support, ves.

CINFELE
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And vou would agree, wouldn't you. that having that form of income then allows the person who has a
disability 1o actually engage 1n other fonms of community hfer they can go to the pub. they can go owt
with their friends. they can go shopping, they can go bowling. 1115 disposable income that they
otherwise have that they wouldn't have 1f they were just on the disability support pension?---Yes,
absolutely

Piaie

That is right?---Just as it does for a person with intellectual go mto work and open employment.

PRZO0E

That is nght. So vou weren't - - -7---Getting paid 15 a good thing for - good to get money.
PG

That is right, and so - - -7---It pays for things.
o (A P L AR CHPIS TOD RO

PRIS0S
And so vesterday Mr MacFarlane had sort ol indicated that he thought there may be a range of people
in disability enterprises that shouldn't be there really. that they probably should be in some day
program. Do vou agree with that?---I would in principle. 1 think, you know. clearly that there s - you
know, and T think that goes back to, I think, that example before about the notion of the real job. |
think, you know. if the purpose of the person bemg there 15 really simply for occupation for the day
then the question is, you know: what is better? And 1 suppose that comes down (o choice and
preference and the like. but, you know, clearly there are cases where people are simply being kept busy
during the day. So 1 can imagine someone making the comment that they may be better oftf doing
something that is preferable, if that is their choice.

SN Eesti
Yes. And that 1s making a comment about someone else's life who chooses 1o be inan ADL carming
income and using that income to do other things?---Yes. And [ think this is the notion of where we're
heading with current policy of NDIS in terms of choice, and, you know, clearly a lot of my work is
about trying to offer the choice of moving into the open labour market trying to build that capacity 1o
provide that option choice, but clearly there 1s other things as well that 1s happening with the NDIS m
creating options for other things that are non-employment et cetera. So [ think that 15 the world of
choice. And we were very luck, as I was reminded by international guests vesterday we're a rich
country where we can offer such a broad range of choice.

PaEE0T
VICE PRESIDENT HATCHER: My Cain, with this concept of, "l started, I know about the real job
and the not real job" there may be an intermediate category where, tor example, you have a production
line or a process where you get from A to B where vou would employ for non-disabled people maybe
one or two people to do it. they would do all the functions in that process, but in ADE they break it up
into, for example, six or seven or eight discreet tasks. So the disabled people doing tasks which the
non-disabled people will do. they've just been broken up and they only do a discreet aspect of it

Pragndi
Does SWS take any account of that? So they're still productive jobs but they're not jobs that you would
get a non-dhsabled person to do7---Absolutely. It donunates the application ot a supported wage
system. and [ think as - 1 can't remember which one of my statements where 1 try to pomt out that
almost ail of the Supporied Wage Svystem employees in open labour market are working m customised
jobs where it has been - the job has been broken up, or it has simply been ¢reated. In fact, thais
becoming more the norm than doing what they used call "job carving”, take an advertised vacancy and
carving it up. taking some tasks oul, giving the other tasks to another and creating two different
positions, so the person without a disability (indistinet) new position without those lower-order tasks
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and create a new posttion that 1s all Tower-order tasks. but the current tend 15 o actually just create a
pusition that adds value to the business and they will be a collection of fower order tasks,

PRIENG
VICE PRESIDENT HATCHER: One example 1 gave: SW5S will just take the discreet task the
disabled person was doing, measure it aganst some sort of benchmark and then assign a percentage
regardiess of the fact that the job has been carved out for the specific purpose of having that person
being able w do 17---Correct. yes That 1s the main process because - and 1t just comes down to the
fact that most cases people with intellectual disability cannot perform alt the tasks of what we
traditionally have in job vacancies.

BALL CAIN

G RAR IS TODOIEOU

2SR
Could T just gualify that a little bit because while that 1s true. v the Nopn case where the Marshall
Consultancy reports that were put there was sort of revealing that while that 1s the thinking and the
belicl that there1s a lot of job customisation going on for people without disabiiivies in the fabour
marlket that we are probably not acknowledging. So it 1s not cut and dry between people without and
people with disabilities, and | think that is what was reveated in those sort of studies is that there is a
lot of customisation that happens in the labour market per se, so no one is restricted to just doing this,
And 1 think the other comment that Marshall Consultancy made was that there 15 a huge disparity
between Job descriptions and what people actually do, hence why - that is why they were sort ol all
talking, "We have to be careful with wage assessment based on things that are sort of there and sort ol
theoretical™ versus what (indistinct) actually do. kind of thing, and 1t was always — in their view it was
less than -~ atways less than what the job desceription and job duties actually aspirationally wrote so - - -

PNZETY

VICE PRESIDENT HATCHER: Right. You'll be a winle longer, Mr Christodoulou?

P25

‘MR CHRISTODOULOU: A couple more questions, that is all, Your Hopour,

Ph2512
VICE PRESIDENT HHATCHER: Right. Mr Hardig, when we get to Ms Power, how tong do you
think she will take?

MDA
MR HARDING: 1 would have thought more than an hour,

PHZ51A

| VICE PRESIDENT HATCHER: So we'll be ina positon to finish by 3 o'clock.

PrZ5I

MR HARDING: 1 hope so, Your Honour.

PR2ETT
VICE PRESIDENT HATCHER: Right Well, you ask your questions, Mr Christodoulou then we'll
adjourn for funch.

MR CHRISTODOULOU: Thank vou, Your Honour.

AL AR HHE] R RIS TODOIL O

FNIRTG
{To witness) It is true to say, Mr Cain. that there 15 a big difference between a supported emplovee
working under the Supported Wage as in a Coles store and the abihity ofl say, Coles to be able to find
that person a job that might just be one task related and being able to absorb the cost if there is a cost
involved in that to an ADE that employs lots of people that can only do one or two tashs?---I think the
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STATEMENT OF ROBERT MACFARLANE

{, Robert MacFarlane, c/o Po Box|
ollows:

say as

1. I have been provided with the Australian Business Industrial (ABI} and NSW
Business Chamber SES Award Review Draft Determination and submission
along with the witness statements of nine Australian Disability Enterprise (ADE]
representatives (including consumer and family/carer statemenis) and additional
submissions from National Disability Services (NDS), Gresnacres Disabilily
Services {GDS) and Our Voice.

o

I was asked, after reading this material, fo compose a report or witness statement
that addresses a number of quastions:.

2.1 Canthe Supported Wage System (SWS) be applied, and has it been
applied, as a wage assessment ool i ADE employment?

2.2 Does the ADE work setting adversely affect the relevance and effecliveness
of the SWS as a wage assessment (ool as opposed {0 open employment
environmanis?

2.3 Is the proposed "lool specific system of work classification” {the WVCT)
necessary for wage setting in ADE empioyment?

2.4 What are the benefits or disadvantages for wage assessment if the WCVT is
adopted in comparison to the SWE?

BACKGROUND

3. iset out my experience and qualifications below:

4, 22 years as an accredited Supported Wage Assessor, since the second round of
SWS Assessor training offered by the Department {DFACS at the time) in early
1995 with over 1500 assessmenis completed in a wide range of occupations and
industries both in the open fabour market and “suppored employment”
environments
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of work they can do safely. Such employees carry out low skills iasks and in
mMany cases as a consequeance can work reasonably quickiy at different periods
of ime with ongomg support and training  The SWE was originally developed for
Open Employment. and as such has not heen embraced by the secfor because
of its inherent flaws " (GDS Submussion, Paragrapnhs 13-17)

The above extract from the GDS Subrmission {0 the Fair Work Commission's
Review of the SES Award highlights some errors in the criticisms of the
upporied Wage Systam (SWS)

SWS assessments have never been just aboul speed or pace of work, but aiso
the quality of work expected. SWS employess must use their skills and
competencies to undertake their designated tasks safely and to the reguired
standards, and this requirement is captured in the quality component of any SWS
assessment.

‘Use of the SWS or productivity-based wage assessments for employees without

disability s not appropriate or relevant, as they are entitled to the fuli award rate
of pay for performing tasks of the relevant classification

A fundamental principle of the SWES is that it 1s a measure of performance in
p

actual jobs by people with disability assessed after adeqguate training, job design.
and reasonable workplace adjustments have confirmed productivity shortfalls

The majornity of SWS employees since its inception through a Full Bench decision
of the AIRC in 1984 have been employees with intellectual disability or cognitive
impairments. The figure given in the 2001 Supported Wage System Evaluation
Report (p.27) was around 75% and | doubt f this has changed much since then
{Attachment B).

17 Most SWS job placements have been created or redesigned positions. not

Sl

advertised pre-existing “whole jobs” The same 2001 SWS Evatuation Report had
this to say® “Of the employers interviewed . by far the majority of the positions
held by people with disabilities were positions that had not been advertised The
majority of employers interviewed created the joh specifically for the person with
a disability” (p 34) This is still the case (Atiachment B).

Most SWE employers in the open labouwr market talor jobs, usually basic o mesat
the maividual capabilities of their disabled emplovess, and consider these “low
skill” jobs to be valuable in inputting to overall husiness operations.

Therg has always been a significant minornty of ADEs that have embraced the
SWE firstly as 510 services under the Disability Services Act (DSA) 1986 and
then post-2603 when the SWS was opened up io all ADEs via the
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iy expenence the roles thatl open employees uhderiake are often jobs that
already exist and are peirformed by other smployees who do not have a disability
Sometimes there are modifications to the job implemented to accommodale for
the person's disabiity A distinct difference between open employment and
supported employment is that the tasks thal supporied emplovees underiake are
modified to a far greater extent in arder to cater for the emplovee's disability
Tvocally, a job modified in this way would not ever exist i a mainstraam
empioyment seifing. 1t 1s for this reason that the modified SWS's abilty to achieve
a like for ke comparison is unsound” (Disabibty Services Australia submission,
Paragraphs 49-55)

The majority of SWS positions i1 the mamstream labour force are specially
created or "job carved”, often after a specialist DES provider has introduced the
concept and a suifable jobseeker to an emplayer This. as | have previousty
mentioned, was my specialty in the decade when t was a DES provider emplovee
and was responsibie for setting up many SWS placements, predominantly for
fobseekers with intellectual disabidity or cognitive impairment My approach and
rationale when negotiating with emplovers o redesign or create johs tallored (o
ndwidual capabiities was o point out that multi-skithing 18 not always cost-
effective and that job carving manufactured a win/winy situation, a mutual benefit
arrangament the employer getls essential basic iasss done offen allowing other
workers o spend more time on more complex tasks equally important to
business efficacy, the employes with a disability s gainfully employed and farly
remunerated under the SWSin a Jjob maiched to hus/her abilities

Again the point is best illustrated with a variety of examples

One of the first redesigned positions | sourced was for a young man with Down
Syndrome, quite significantly cognitively impaired, with imited initiative/problem-
solving skills, and basic often difficuit-to-understand verbal language A local KFC
franchise was convinced {o create a largely back-of-house position packing/date
stamping/storing potato & gravy containers, collecting carions of drink from the
cool-rocm Lo refill fridges behind the counter and emptying/relining bins
interestingly it came to my atiention not long ago that this man had recently
retired after 24 years KFC service and his refirement had been acknowladged
with a special in-store celebration, altended by the crigmal franchises, ex-
managers, co-workers, ex-DES provider raimer/supnort workers, former SWS
assassors and his parents. and mvolving speeches. a cake and the classic gift of
a watch!




, ad amployment examole was at g Soollight slors
nvinced the manager o creaie three part-iime store tidying
positions for job CZ—E%G dates who | knew wanied 10 work m retal but really did not
have i“ze customer serice skills or miellectual capacity w underiaks a full range
of shop assistant tasks  These ware 15 hour posifions across three different
gtore departments (Manchester, fabrics, haberdashery/ors f“‘ accessones) and
rwvolved pnmarly the refolding and repositioning stock with occasional assistance
to colleagues filling displays with new stock. This freed up more skilled shop retadl
staff (o serve customers and undertake the more complex aspects of their roles
Thus then set a great precedent for approaching other Spothght stores with this

joby carving Wdea

§§ "sn/\%‘izﬁ'i SLILOEsS AE
Niddnes !?‘f'i ere | o
;

32 Both major Australian retail giants, Coles and Waolworths, have engaged in job
re-engineering as well with the creation of many dedicated SWS face-up
positions that involve people predominantly with inteliactual disabilities tidying
stock on shelves throughout the supermarke!l. Sometimes ndviduals are
designated a few aisles or a section of the store. or somatimes they are tramed o
work across the entire store | know of one Coles store that, at the instigation of a
local DES provider, created an enclave with 4-5 workers with intellectual
disabiiiies permanently trained and supervised by a job coach recruited and paid
for by the DES provider. This arrangement continues on to this date though 0 a
lesser extent: the onginal DES provider was dafunded, some of the employees
moved on and the current Coles store manager convincad his Area Manager to
redeploy a Coles employee to offer constant sunport o the two remaining
employees from the original enclave who have now worked there for over 10
years sSome Coles and Woolworths stores who have not outsourced ther trolley
coitecting services. have hired jobseekers with inteliectual disabilities to collect
trofleys and sometimes have up-skilled those wpamie of more o complele some
basic in-store tasks {especially important for ramy days) such as collecting &
restocking & even clear wmg shopping baskels, restocking plastic bags at
registers. stock face-up, flling drink fridges near the cash registers or helping to
re-shelve loose” or nisplaced stock from around the store.

33 I recently did an SWS review assessment of 2 Bunnings emplovee in a tallored
f*USWQﬂ His primary b role was to mgpiay and move stock arcund in the
gargening fnusary sechion using a paletls jack under the close suparvision of &
co-worker with regard to the order of jobs across a part-time shift. His other mam
function was o work in a g}aér with a co-workar as a “spofier”. an OMAaS
requirernent iy Bunnings stores when a forkhit doiver s elevating stock on
palaties nio upper shelves %a@z ally this wust Ei“'%"ef{}sifﬂd I f;‘.%f'"irﬁ"i“g off both ends of
an aisle and standing guard to ensure no customers enterad the aisle. The
amployer agresd that tus spofting fask should be faciored e the assessment a1




100% for 15% of his weekly hours, and | observed and assessad hum and a ¢o-
worker m the other duties

Jfficeworks s another large employer thal has re-engineerad reiail ;obﬂ; st
ndividual capabilities. One siore in which | conducied an SWS assessmeant had a
young man with aulism gedicated o a two-task pari-ime position scanning, price-
checking and repfacing stock tokets throughout the store A clear regulated
routine was created so that he would scan one side of an aisle at a time, then
check what tickels needad re-pricing to maich current store-wide prices, print off
new tickets using the office computer and printer. and finally digplay them on the
correct shelving after removing and binning the old tickets. He had also been
rained to re-duect any customer enquiries to other staff as this sort of customer

ervice interaction was nol his forle.

Some major fast food chains, such as McDonald's, KFC or Hungry Jacks, have
delved into job redesign as well, usually by creating SWS restaurant cleaner roles
that could Include some or all of the Tollowing dulies depending on the capabiities
of the individual bin emplying/relimng, able and char cleaning/cleaning, tray
collection/cleaning. spot sweeping of floar debris, floor mopping. toilet
checking/cleaning, glass/metalitile surface spot-clearmng. or car park rubbish
removal. Typically, these lasks have been performed by counter or back-of-
house stalf at times when it was not so busy igking and filling customer orders In
my experience the majority, if not all. of the job candidatas filling this type of
customised position have been people with intellectual disability.

.One DES provider in Metboume, dobs Support, who only wark with people with

moderate or severe intellectual disability, have a penchant for developing
interesting SWS office support positions, often in or near the CBD, that might
mnciude a range of basic tasks such as seting up and lidying meeting rooms,
filling up photocopying machines, cleaning and resiocking the staff kitchen/tea
room, and mail distribution. | have undertaken a number of these SWS
assessments in a range of office-based busines=zas, for axample, lawyers,
engineering consultants. and financial advisors. These assaessments always
remind mea of my days as a DES operative trying 1o place pesople with intellectual
chsability in federal government departments under the now-defunct
Commonwealth Government's inleliectual Disabidity Access Frogram (IDAP Y in
the early 1980s \,-vhere%;»y it was possible to bypass the standard public service
entry test and place ebgible individuals into by and large re-designed clencal
assisiant positions. | "}c;d suceess with the Depariment of Famidy and Community
Services (DFACS) where | placed 3 young Vielnamese woman with a moderate
miellectual disability in a full-uime job we designed arcund her capabilities filing,
basic data entry, pholocopying, mall sorting and intemal delivaries

1
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7 Another employer that | enjoyed working with and who were open o joh carving

an SWE office assistant position was the Essendon Fooiball Club
approachad by a local spacial school, ong of whose gxes
Bombers fan who religiously attended all raining sessions and most home
games. as thay in tum had been approached by the club about the possibibity of
creating an employment opportumty for this parlicular ya}am@ man. An office
‘gopher’ job was created involving a variety of basic lasks The success of this
SWS placement then opened the doors to creating an SWS kitchen-hand job for
anciher clignt with an intellectual disability in the Windy Hill Social Club that

primanly nvolved dishwashing.

Ancther local Melbourne DES provider has besan succassiul over the vears in

developing a range of basic SWS job positions in the Reservorr area in a group of
aged care faciiies Thase were mamly re-designad positions i the kitchen and
caternng areas. The last SWE assessment of one of these clients that | undertook
mvalved a young woman with Down Syndrome who cleared and set up tables in
a resident dinmg room before and after marning tea and lunch as well as helping
Kitchen staff serve meals and drnks to seated residents

some of these specially created positions show great creativity and ingenuity by
certan DES provider staff One SWS job that | have asssssad a faw bmes over
& years involves a man with guile severe ceretral paisy {an electric wheealchair
user with reduced fine motor skilis and slurred speech) working for a catering
company that speciabised in hospiial cafe contracts He worked betweean two
hospiial sttes, including the one near to the calering company's head office His
dguites nvolved such {asks as wiping down ables afier cusiomers had lefi,
collecting collapsed cartons from the cafes and other nearby retail outlets o
deliver to the basemant recycling area. and collecting/delvenng mall and other

naperwork from the head office across the road

Some employers have gone down the job creation path on therr own intiative,
motivated by deas of social responsibility. without the prodding of DES provider
busness development/ marketing staff. For example. for the last 19 years one
printing company in a Melbourne bayside suburb that speoialises in printing and
collating school diaries and folders has emplayed a marn with a significant
acqured brain imury (ARD and related phvaical disabilities in a redesigned
posiion underiaking & few very basie asks | urnderdock s annual SWE review
assessment recently. His mam task was cperating a simiple press that cut ribbon
used [0 make diary page markers He also helosd oul making up despaich
cartonsg and assembling folde

‘xf@f"y few SWS obs in open employment are advertised positions that workess
f,..
[

aihoul disability would normally periorm, most have been significantly modified
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Continued from 8/02/2018

Fi1Edd

VICE PRESIDENT HATCHER: Is Ms Svendsen the first witness for today?

LRGas
MR HARDING: She is, your Honour. Perhaps before [ go to Ms Svendsen 1 ought to declare some
embarrassment that 1 was under the impression that different witnesses were going to be called by
my opponents this afternoon and 1've been apprised that now Ms Powell and Mr Daley are coming.

I just wanted to flag that. I don't expect that they'll be got to until after lunch and 1 will advise the
Bench of my position after that point.

INERIRY:

VICE PRESIDENT HATCHER: Mr Daley didn't actually make a witness statement, it was only a
submission. Why - - -

ST Y

MR HARDING: No, it's a submission but there's factual elements in the submission and that was
the basis upon which we asked him to be in attendance, your Honour. But a question in my mind is

https:ffwww. fwe.gov.aujdocuments/sitesfawardsmodernfouryr/090218 am2014286.hm Page 7 of 81




27118, 10-49 am

profound complex disability, do you see that? And you talk about barriers they face?—--Mm.

And you say. in the second sentence, "This is largely due to the person's impaired capacity to meet
productive output expectations and work effectively in traditional workplace environments”. You
are there not referring to open employment are you?-—~That statement is referring to any
workplace where a traditional, what we would consider a traditional workpiace environment would
be. There are some supported employment facilities that operate in essentially a mainstream
employment environment and there are some open employment services that do not. 5o it's not as
clean as either yes or no, but we were looking at essentially the standard business practices that you
would expect in a mainstream, if you like, or traditional workplace environment where there is a
reasonable expectation on the individual that they are capable of doing the job with minimum
supervision, that they can work autonomously, that they are self-directed. that they have the capacity
to prioritise, that they are deemed a capable of working in a safe environment, they are able Lo meet
productivity requirements without direction or unnecessary accommodations and that they can
produce significant work to justify their salary.

SALLY JAME POWELL AP RAR FLARDING

1PN2645

That seems to be referring to a person who is not affected by disability?—--Not necessarily. There
are people that have physical disabilities that may be able to work completely unsupported mn open
employment or a mainstream traditional workplace. Equally there might be an example of someone
who has a visual impairment. who is responsible - I am drawing from an example in the US - where
we see that the people that do the document destruction in Washington are all blind because they are
the best people to do the job and they can work completely effectively. They are the best qualified
people for that job and that can't be disputed. So it's very much on the individual workplace and it's
looking at what that individual can do. So it's not that clean 1 am afraid.

PRCGAG
In that situation they don't also learn the employer’s secrets either?~~-"That would be the reason
they are the best person for the job. So unless that document is in braille they are absolute experts
in that role.

PH264T
Experts in maintaining confidentiality?—--Absolutely, kind of impartant.

Indeed, particularly when you are trying to destroy the documents. But in terms of the traditional
workplace environment you are referring to. you would accept wouldn't you that in open
employment it is hoped that jobs can be customised in order to meeting the particular circumstances
of the person with an intellectual disability who may require that?---There are varying degrees of
which business, mainstream business, traditional business. particularly some of the larger employers
in this country that tend to be listed and their predominant purpose is shareholder value increasing,
where they are prepared to make those accommodations and provide those additional supports or to
which it becomes a distraction that is unwanted.

PH2BAT

Thank you. No further questions.

PrNEE50
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PN3ES2
VICE PRESIDENT HATCHER: Before we call the next witness, are we in a position to deal with
the documents supplied by the Department, Mr Harding?

FNEBES

MR HARDING: Yes, we are.

PNIBGTA

VICE PRESIDENT HATCHER: [s there any objection to that being admitted?

rTaoE
FPREEYS

MR ZEVARI: No, your Honour.

PRIAEORS

VICE PRESIDENT HATCHER: The documents supplied by the Department of Social Services
headed Disability Maintenance Instrument Proforma will be marked exhibit 38.

EXHIBIT #38 DEPARTMENT OF SOCIAL SERVICES DOCUMENT DISABILITY
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Then in the brackets it says:

For over u decade, this independent assessment has beest carried ont by job capacity assessors
within Cemtrelink who served as a primary gatekecper m the referral of persons with disabilities to

both DES providers and ADEs.

I'm sorry, P'm not sure what the confusion is, because | think that's abundantiy clear.

FNAUAT

VICE PRESIDENT HATCHER: The point Mr Harding was putting to vou is that that doesn’t happen.
Is that?

PN GRS

MR HHARDING: Yes.

PRESEGG

VIC

——i

© PRESIDENT HTATCHIER: That tt's wrong.,

MAEDHALL BRATH

SRR HARDING

FEh S
MR HARDING: Yes, that tt's wrong, That what you've said there i1s incorrect iy light of the eligibility
requirements that are set out in the Commonwealth's own scheme?---1 think we're comparing two
different guidelines. Guidelines for an ADE and we're talking about a referral process to two different
types of services,

Pri36E6T
I'd also like to clarity what vou say in paragraph 38 of your statement, please. Perhaps it | put to you a
proposition and you can tell me whether I'm correct. Are you suggesung in that paragraph that the
capacity of ADLEs tw job redesign and modify duties for its employees 1s mferior compared with the
situation in open employment?---1'm suggesting that it's different and the degree of scope 13 probably
fess. H what your job redesigner 1s going to do is say we will take off more complex tasks from the
worker and assign them to another worker who perhaps doesn't have a disability and can absorh them.
to then create a position explicitly for a person with tower skills. when virtually the bulk of vour
workforce is people with lower skills to begin with,

P0G

Some evidence given by Mr Heath Dickens. do you know him?---T do.

ERRTE
His evidence was that a distinct difference between open employment and supported employment 1s
that the task that supported employee undertake are modified to a far greater extent in order to cater for
the employee's disability?---1 can accept that.

PR3U64

Weil 15 he wrong or are vou right7---1 think we're talking different dimensions.

PH3RES

Are we? It's a simple proposition?---We're talking about an unemployment situaton - - -

SrAnns
VICE PRESIDENT HATCHER: Just don't talk over cach other. Just finish vour answer My Smith?---1
think v open emplovment we're talking about a situation where there's a predominantly non-disabled
workforce doing a range of tasks and a DSS serviee comes along with a candidate who they believe
can function in that environment and you can restructure a job by taking more compilex tasks off a
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position to make 1t suitable for one worker and re-assigning those more complex tasks to members of
the non-disabled workforce, Inan ADE. centainly the jobs are redesizgned but they're redesigned m a
miuch broader context. Youre comimg 1 with a workforee that s predominantly people with
disabilities and that influences the kind of work vou seel which is ditferent from the profit mmded
company which may begin ditterently, You're looking at the hours a person can work, vou're looking
at the skills of vour disabled people and you will, as I've said elsewhere, vou will try and get work that
provides opportunitics for the bulk of that workforce. And ves, they will be redesigned, but 1t's not so
much by redesigning them to take off complex tasks to give to non-disabled workers. it's trying to find
the work that was i thetr competence.

BANTHARL SR KR RAR HARDING

PrA0GT
Just then talking about the epen-cmplovment example. is it vour evidence that typically what occurs is
that you might customise a rele in open employment to reflect the person with a disability's parucular

requirements, 1s that right7---Sorry?

IR

Is that right?---Yes.

R

Then i that way, you can allocate duties ol a more complex nature to some other people who don't

have disabilitics, leaving the person with the disabitity to perform those other tasks?---That's right,

OISO
That in the ADE situation, you're in the end lunited by the fact that your major workforce is disabled
people?---The bulk of the workforce 1s people with disabilities, for all of whom you are secking to
redesign jobs to make the opportunity available.

ERIGHT
Yes, bul you would accept though. wouldn't you. that disability is necessarily variable?---Absolutely,
all people with disabilities are individuals and there are some people who can do very close to a
standard job. I don't think anywhere in my statement I've suggested otherwise,

BT
I'm not asking vou about the rest of your statement: I'm just asking vou about this part of it. In the case
of'a person with a disability. you might have some with greater capacity to take on more tasks and
some who have lesser capacity by virtue of the disabilities that they have?---Mm-hm.

PRIGT

[t's right o say. sn't i, that the Commonwealth provides a scheme of fundimg, These are called the

DMI levels. Is that right'?---That's correct.

SRR

They range from 1 to 4 and an assessment 1s made of the person’s work support need by reference to

their work requirements. Is that right?---That's correct.

E KL
Bottom level of funding s level 1o top level of fundimg is level 47---That's correct

13978
The ADL has the benelit of that funding to compensate for the circumstances of a paruicular person
with a disability?---Their support means.

PRIOTY
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Is that correct?--- That's correct.

PR A07E
From paragraph 53 of your statement you give some evidence about the concept of what you call in 34,

an earned wage and a paid wage?---Mm-hm.

PRiaaia

Are you there talking about that as a gcneral economic concept?--~No, welll T guess am, but in terms

of - vou asked me earlier did | have rescarch or publications that back this up. One of my great

frustrations i my time in ADEs and services generally, 1s the absence ol anyvone who ever seems to

have actually looked at this issue. | haven't been able to find in on mtemet searches or w 'h’%tcvm‘ The
same "1;1}'}]11,\ to reviews of the supported wage systen. which seem (o go as far ag the asse S ent of the

refative output and never look at the next step. As a result, I'my usmg terminology here, that I've had to

come up with because of the absence of other research to draw on

PRAT
Well, you're giving evidence as an expert. Are you saymg that these coneepts have an economic
foundasion in the hiterature?---1 can't say that because I can’t find anybody who's done it.. What T am
saying is. and what I've tried to do m this ts because of that absence. I'm trying to outline a scenario in
as simple English as I can make it. that hopefully people reading will say, whether I'nt an expert or not
the actual concept of that seems reasonable. You know, s up Lo others to judge whether or not it is.

Phi30R
You've not offerimg it as an expert opinion really, you're just offering it as your opinion?---1 am olfering
it as my opinion. yes

FHIERY
If we can trip back to the previous paragraph m 53, you disagree with the concept of the SWS on the
basis that you say it cannot legitimately be deemed to represent fatr and productivity-based

wages?---That's my view, yes.

PR u
That's vour view, I can sec that that's your view: you've written it. The basis for that view is that vou

don't accept that SWS s a true productivity measure. Would %‘lm% be fair?---That's my view.

SRFIGAA .

You distinguish between an carned wage and a paid wage in this way, and tell me if P'm owrong,
obviously, An carned wage is what you might describe as a proper wage that reflects the contnbution
of the worker 1o the productive process, whereas the paid wage 1s what they can get by negotiation.
Would that be accurate?---That's fairly accurate | would think. I think there's some filigrees to that, Bt
i broad terms Fd say that.

CHARDHNG

SINEEES
Is 3t your evidence that the camed wage is a more valid mieasure of wages than the paid wage?---No
I'm not making comment that one is more or less vahd either side. What I'm suggesting 1s they may
well be ditferent and [ think the issue of an carned wage brings in cconomic considerations and yve
stated - so I'm saying that 1 would argue and others can judge on this, that if the production income
generated by a person's production efforts is such that it doesn't cover the cost of their wages, I'm not
sure how it could be defined as a productivity-based wage. If 1t does, it may well be. 1t then enters
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From: SEpolicy <SEpolicy@dss.gov.au>

Sent: Friday, 9 October 2020 2:22 PM

To: undisclosed-recipients:

Cc: SEpolicy <SEpolicy@dss.gov.au>

Subject: RE: 12 October 2020 Steering Committee meetings paper ISEC=OFFICIAL]

Good afternoon all,
Apologies, { forgot to include a paper in my previous email. Please see attached.
Have & great weekend alll

Thanks,
Ashleigh

From: BLECHYNDEN, Ashieigh

Sent: Friday, 9 October 2020 10:09 AM

Cc: SEpolicy <SEoglicy@dss.gov.au>

Subject: 12 October 2020 Steering Committee meetings paper [SEC=OFFICIAL]

Dear Steering Comrmittee members,

Please find attached papers for the 12 October 2020 Steering Committee meeting. A summary of these papers is
provided below:

Paper | Description

Agenda
A Progress on action items
B Summary of Trial and evaluation methodology
c C1i- Participant information sheet and consent form

C2- Information pack for ADEs
C3- Information about seeking informed consent

C4- Information sheet- Union representatives

C5- Information sheet- National Panel of Assessors
C6- Information sheet- Non-participating ADEs

C7- Supported employee interview guide

8- Survey and interview instruments

Please note Steering Committee members who have not signed the Declaration of Confidentiality will be asked to
step out of the teleconference for Agenda item 3- Trial Design and will not be provided the meeting papers for this
item. This decision has been based on advice from ARTD and heen agreed by Deputy President Booth. Deputy
President Booth will talk further to this at item 1 of the agenda,

We look forward to meeting with you on Monday.
Kind regards,

Alexandra Kellar
FWC Trial Secretariat



Supported Empicyment Policy Section | Gisahility and Carer Reform Branch
Department of Social Services
P: 02 6146 0648 | £: SEpolicy@dss.gov.au

The Department of Social Services acknowledges the traditional owners of country throughout Australia, and their continuing
connection to land, water and community. We pay our respects to them and their cultures, and to Elders both past and present.
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Jamel Cain

SR
From: BLECHYNDEN, Ashieigh <Ashleigh.BLECHYNDEN@dss.gov.au>
Sent: Thurscay, 25 March 2021 11:27 AM
To: Kairsty Wilson
Cc: SEpolicy; Noni Lord
Subject: Membership of Fair Work Commission Steering Committee [SEC=OFFICIAL]
Attachments: Declaration of Confidentiality - FWC New Wage Assessment Structure Trial Steering

Committee.doc

Good morning Ms Wilson,

Thank you for your letter concerning your membership on the Steering Committee for the Fair Work Comimission
New Wage Assessment Structure Trial.

The Trial Secretariat have consulted with Deputy President Dean, the Chair of the Committee on this matter. The
Deputy President agrees it is suitable for you to resume your membership on the Committee.

Please sign and return the attached declaration of confidentiality by Friday 2 April 2021. If you choose to not sign
this form, you will be unable to attend certain agenda items at each meeting, or view documentation from the
period your membership was suspended.

Currently, there are no meetings scheduled for the Committee. The Secretariat will inform you when a meeting is
scheduled.

Kind regards,
Ashleigh

Ashleigh Blechynden

FWC Secretariat

Department of Social Services

P: (02) 6146 0436 E: sepolicy@dss.gov.au

The Department of Social Services acknowledges the traditional owners of country throughout Australia, and their
continuing connection to land, water and community. We pay our respects to them and their cultures, and to Efders both
past and present.

From: Noni Lord <poni.lerd@aed.org.au>
Sent: Thursday, February 25, 2021 2:06 PM
To: SEpolicy <SEpolicy@dss.gov.au>
Subject: FW: Steering Committee for Trial

Dear Alexandra

Please find attached correspondence.
Kind Regards,

Alfred Oppy

Human Righis Advocate

AED LEGAL CENTREE
Suite 1 Level 9, 45 William Street, Melbourne 3066,



Tel: (63) 9639 4333 Fax: (03) 9650 2833 web:www.aed.org.au

WANNER ACCESS TO JUSTICE AWARD

Winner of the 2018 Netional Disability Excellence in Justice and Bighis Protection Award
Winner of the 2014 Hesta Socizl Impsact Award

Winner of the 2013 Tim MicCov Award

Winner of the 2011 LIV Community Lawver of the Year Award

AED has adepted boih a COViDsafe Plan as well as a comprehensive COVID-18 policy prepared in
accordance with Government and Law Institute Guidelines.

Liability limited by a scheme approved under Prefessional Standards Legisiation

Heip AED by making a Tax Deductibie donation st www.asd.org.auy

Find us on
Facebook www.facebook.com/aedlegalcentre

WARNING ~ 2 new era of cyber fraud exists!

Accordingly please verify any email received from us requesting a transter of monies o our bank accounts
by calling us on (03) 9639 4333 before fransferring the money. We will not use new bank account details
supplied by you without calling you first.

“This email is intended solely for the person or crganisation to whom it is addressed, and may contain secret,
confidential or legally privileged information. If you have received this email in error or are aware that you are not
authorised to, you MUST NOT use or copy it, or disclose its contents to any persen If you do any of these things you
may be sued or presecuted.”

Noni l.ord

Legal Co-ordinator

AED LEGAL CENTRE

Level 9. 45 William Street, Melbourne 3800,

Tel: (03) 9639 4333 Fax: (63) 9650 2833 web: www.aed.org.au

Liability limited by a scheme approved under Professional Standards Legislation

Find us gn
Facebook www.facebook.com/aedlegalcentre

WINNER ACCESS TO JUSTICE AWARD

AED has adopited both a COViDsale Plarn as well as & comprehensive COVID-19 policy preparsd in
accordance with Government and Lew Instifuie Guidelines.,

Lizbility limited by & scheme approved under Prefessional Standards Legisiation
2



Help AED by making a Tax Deductible donation at: www.aed.org.au
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WARNING — a new era of cyber fraud exists!

Accordingly please verify any email received from us requesting a transfer of monies to our bank accounts
by calling us on (03) 9639 4333 before transferring the money. We will not use new bank account details
supplied by you without calling you first.

"This email is intended solely for the person or organisation to whom it is addressed, and may contain secret,
confidential or legally priviteged information. If you have received this email in error or are aware that you are not
authorised to, you MUST NOT use or copy it, or disclose its contents to any person. If you do any of these things you
may be sued or prosecuted.”




Steering Committee for the Fair Work Commission Trial regarding the review of the Supported
Employment Services Award 2010

Steering Committee for the 2020 Fair Work Commission Trial
regarding the review of the Supported Employment Services Award

DECLARATION OF CONFIDENTIALITY

The 2020 Fair Work Commission Trial Steering Committee (the Committee)
was established by the Fair Work Commission to set parameters for and
oversee the 2020 trial of propesed modifications fo the Supporfed
Employment Services Award 2010.

Having regard to good governance and transparency of process as a
Committee member:

(1)  you must
(a) use your best endeavours to preserve and maintain the

confidentiality of all information to which the Member may have
access by virtue of your membership of the Steering Committee.
Information may include, but is not limited to, trial outcomes prior
to the publication of the Trial report, information about disputes,
assessment outcomes, and the identity of any organisation
involved in the Trial.

(b) raise with the Committee, any conflict of interest in relation to the
Trial, when/if it arises or hecomes relevant to inform discussions
of the Committee.

(2) the Member may communicate with such persons as are necessary to
take instructions on matters raised in the Steering Committee but must
as far as is practicable comply with clause 1a when doing so.

(3) the Member must notify the Department of Social Services if they have
disclosed confidential information to a third party, either intentionally or
unintentionally.

Name Signature Date
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