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1.2

2.2

OUTLINE OF SUBMISSIONS IN REPLY

NATIONAL DISABILITY SERVICES,
AUSTRALIAN BUSINESS INDUSTRIAL AND THE NSW BUSINESS CHAMBER

INTRODUCTION

His Honour Vice President Hatcher has issued directions in the above matter requiring that,
inter alia, any evidence and outlines of submissions in reply in these proceedings be filed in
the Commission on or before 4.00pm Thursday 14 December 2017.

This outline of submissions has been prepared in accordance with his Honour’s direction
above, and is in response to submissions and evidence prepared by:

(a) AED Legal Centre;

(b) the Health Services Union (HSU); and

(c) other organisations and individuals in support of the above,
(collectively, the Advocate Parties)

EVIDENCE FILED WITH THESE SUBMISSIONS

The following 6 statements have been filed with this document:
(a) Statement of Chris Christodoulou dated 8 December 2017
(b) Statement of Bradley Burridge dated 12 December 2017;
(c) Statement of Annie Constable dated 14 December 2017,
(d) Statement of Anthony Rohr dated 14 December 2017;

(e) Statement of Steve Burgess dated 14 December 2017; and
(f) Statement of Heath Dickens dated 14 December 2017.
Where any of the above statements has:

(a) been redacted, any redacted information is information that may be used to identify
the identity of the persons noted in that statement, and has been excluded for
confidentiality reasons. To the extent that any party wishes to obtain access to
unredacted evidence it can be provided subject to that party entering into
appropriate confidentiality undertakings agreed between the parties. Unredacted



2.3

2.4

Nojin
3.1

3.2

3.3

3.4

3.5

statements may also become the subject of a future application under section 594 of
the Fair Work Act 2009 (Cth) (FW Act); and/or

(b) not been signed, we have been instructed to file identical signed versions of same as
soon as possible, however these signatures will be redacted in accordance with the
above protocol.

The above material is in addition to materials previously filed by the above parties in these
proceedings.

National Disability Services (NDS) will also be filing separate reply submissions and evidence
in relation to some of the matters pertaining to these award review proceedings, including
changes to definitions in the SESA. ABI and NSWBC support NDS’ submissions in this regard.

WORK VALUE CLASSIFICATION STRUCTURE AND COMPETENCE-BASED WAGE ASSESSMENT

The Advocate Parties have asserted® that the Work Value Classification Structure (WVCS),
proposed by Australian Business Industrial (ABI) and the New South Wales Business Chamber
(NSWBC) offends the principles espoused in Nojin,> and therefore by extension the
Disability Discrimination Act 1992 (Cth) and/or section 153 of the FW Act.

To the extent that these arguments have previously been raised by the Advocate Parties in
support of their proposal that methods of wage assessment currently in the SESA that take
skills and competence into consideration should be deleted, we rely upon the Outline of
Submissions in Opposition filed by NDS, ABI and the NSWBC on 21 November 2017, which
deals with the applicability of Nojin at length, and also make additional submissions in reply
below.

Nojin related explicitly to the application of the BSWAT methodology (a single,
explicitly defined and structured wage assessment tool) to determine the wages of
two workers, each with an intellectual disability, and its findings must be confined to its own
facts.

It is critical to note that ADEs operate to provide employment and training support to people
who have been independently assessed as lacking the skills and abilities to gain and retain
entry level positions in open employment settings. This occurs prior to their referral to an
ADE for supported employment.

The ability to demonstrate (or acquire) relevant skills and competency is a fundamental
concept that is applied to the vast majority of the workforce across the Australian economy.
As such, the assessment of skills and competencies that are relevant to the performance of a
job, and the quality and quantity of the goods or services produced, be it by way of the WVCS
or wage assessment tools currently in the SESA, must continue to be taken into account
when determining a supported employee’s wage, and do not fall foul of the specific
criticisms of the Federal Court espoused in Nojin pertaining to the incorrect application of
the BSWAT tool on two isolated occasions.

' Outline of Submissions of AED Legal Centre dated 21 November 2017 (AED Opposition Submission) at [23]-
[24]; Outline of Submissions of the HSU dated 21 November 2017 (HSU Opposition Submission) at [16],
Statement of Paul Cain dated 21 November 2017 (Cain Opposition Statement) at [11]

® Nojin v Commonwealth of Australia [2012] FCAFC 192 (21 December 2012)



Work value
3.6 The Advocate Parties have variously asserted that:

(a) work value considerations are irrelevant to the WVCS, as it does not involve “a claim

to vary modern award minimum wages”.?

(b) the “business or operational circumstances of the employer”, and the “value of the
work to the employer” are not relevant in relation to work value considerations; *

(c) the Commission is not permitted to “fix multiple minimum rates for the same kind of
work”;® and

(d) no work value grounds for the WVCS have been established in circumstances where
the SWS already takes individual capacity into account. ®

3.7 None of these arguments withstand scrutiny.

3.8 As to whether considerations of work value is relevant to these proceedings, it is
uncontroversial that the effect of the WVCS (as is the case now with the SWS and the various
wage assessment tools in the SESA) would be to vary modern award minimum wages for
particular employees, by virtue of being a mechanism by which employees may lawfully
receive remuneration which is less than the minimum rates set out in the SESA. Sections
156(3) and 156(4) are therefore clearly relevant and enlivened in this matter, and materials
previously filed by the non-Advocate Parties in these proceedings squarely grapple with

both:
(a) how and why the WVCS is justified on work value grounds; and
(b) the important of retaining a competence/skills approach to wage assessment, having

regard to the particular characteristics of supported employment and work value
grounds arising from same.

3.9 As to the arguments advanced by AED Legal set out above:

(a) there is nothing in the language of section 156 (or otherwise in the FW Act) which
has the effect of precluding the Commission for fixing “multiple minimum rates for
the same kind of work”, provided the distinctions between these rates are justified
by work value reasons;

(b) as borne out by a vast array of evidence and submissions filed by the
non-Advocate Parties in these proceedings, the SWS does not properly
“take individual capacity into account”, and is therefore manifestly unsuitable as a
compulsory mechanism for wage assessment. If the Advocate Parties assertions in
this regard were correct, the question of wage assessment would not be a
contested issue in these proceedings.

* Hsu Opposition Submission at [15]
* AED Opposition Submission at [19]
> Ibid at [20]
® |bid at [21]



Modern awards objective

3.10

The HSU has asserted’ that the submissions advanced in favour of the WVCS do not address
the modern awards objective. This is plainly incorrect, ® and ABI and NSWBC rely upon the
submissions earlier filed in this regard.

Impact of the WVCS and competence-based wage assessment on the lower skilled

3.11

3.12

3.13

3.14

3.15

3.16

3.17

A number of the other critiques levelled by the Advocate Parties at the WVCS and in relation
to competence-based wage assessment generally assert that these involve a “devaluation” of
the work performed by lower skilled employees.’

These arguments ignore the fact that classification schedules in Modern Awards differentiate
the grades and wage rates for workers on the basis of the skills and competencies required
to perform the duties of a position. It is the position that is classified and graded in the first
instance, and an employer’s selection process seeks to appoint a person to the position on
the basis that he/she has (or can readily acquire) the skills and competencies to fulfil its
requirements. Performance in terms of “output” does not determine the grade or rate of
pay. The rate of production output may however have an impact on job retention, especially
if it falls consistently below requirements.

By contrast, workers employed in ADEs are accepted and appointed on the basis of their
aspiration to work, and in the context of their support needs. Every effort is then made to
identify or “structure” a job, its tasks and/or functions, to enable them to participate in
meaningful employment. This, in turn, has direct and genuine implications for work value for
the purposes of section 156 of the FW Act.

Equally significantly, ignoring relevant skills and competencies when determining a wage
precludes the rewarding of an employee for new skills acquired, and compromises the
promotion prospects of employees. It may also serve to devalue supported employees by
limiting them to positions at the Grade 1 or 2 levels.

Logic would dictate that the use of skills and competencies in wage determination ought to
be as valid for workers with disability as it is for other workers. The assessment methodology
would need to focus on skills and competencies that are relevant to the performance of the
job.

As stated at paragraph 3.4 above, most supported employees are assessed independently
prior their referral to an ADE, confirming that, as a consequence of their disabilities, they
lacked the skills and competencies needed to make it likely that they could gain and retain an
entry level position in open employment settings. This is a pre-condition for their referral to
an ADE for supported employment.

In this context, to assert that:

" Hsu Opposition Submission at [14]

¥ Submissions in Support by Australian Business Industrial and the NSW Business Chamber dated
25 September 2017,at [5.2(b)]

? See, for example, Cain Opposition Statement at [14], Statement of Robert MacFarlane
(MacFarlane Opposition Statement) dated 21 November 2017 at [65]



(a) skills and competency are not valid considerations;
(b) consideration of these factors in wage assessment is intrinsically discriminatory,

is simply incorrect. Such assertions fails to have appropriate regard to why the supported
employment model exists and how it operates.

3.18 People with disability are not a homogenous group of individuals. They each have their own
range of skills and abilities and the capacity to learn and develop new skills. Many have the
potential for promotion within a Disability Enterprise setting, and indeed some have the
potential to progress to open employment, and do as a direct consequence of the training
and support they receive through an ADE. To seek to ignore the presence or acquisition of
skills and competencies in this process serves only to devalue both the supported employees
and their work.

Aims of the WVCS
3.19 Mr MacFarlane has asserted that:

“the aim of the complicated four level Grade 2 classification structure is to institute a
system of wage discounting with the potential to keep the majority of ADE workers at
lower skill levels and lower rates of pay.”*

3.20 This is pure conjecture, and is unsupported by evidence. On the contrary, the evidence filed
by the non-Advocate Parties in this matter clearly demonstrate the critical role that ADEs
play in building the skills and enhancing the lives of supported employees, their families and
carers, in both a financial and non-monetary sense.

4. POSITION OF THE DSS ON THE SWS AND THESE PROCEEDINGS

4.1 The AED Opposition Submission'™ refers to the correspondence filed by the
Department of Social Services on 8 November 2017, which confirms that:

(a) the DSS retains an interest in the SWS, but has no position in relation to other tools
in the SESA, considering to be a matter for the parties; and

(b) affirms the DSS’ position as follows:

The Government will continue to follow the proceedings in the Commission and ensure future
policy settings allow for the ongoing viability of Australian Disability Enterprises for
employees, their families and carers, and the businesses, while also meeting Australia’s
obligations under international law.

4.2 The relevant paragraph from the AED Opposition Statement then goes on to state, that “the
viability concerns [raised by the DSS above ] have been addressed”.

' MacFarlane Opposition Statement at [69]
1At [27]



4.3 No explanation, justification or evidence for this has been filed in these proceedings, and
such a view clearly contradicts a large amount of evidence filed by the non-Advocate Parties
in these proceedings.

Australian Business Lawyers & Advisors
For National Disability Services, Australian Business Industrial and the NSW Business Chamber

14 December 2017
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FURTHER STATEMENT OF ANNE LYNETTE CONSTABLE
I, Anne Lynette Constable, of 20 Christian Street, Maryborough, Victoria, state as follows:

BACKGROUND

1. I am the Chief Executive Officer of ASTERIA Services Incorporated (ASTERIA), which operates
ASTERIA Business Services (ABS), an Australian Disability Enterprise (ADE) in the Central
Goldfields Shire, Victoria.

2. This is my second statement in this matter. My first statement, dated 21 September 2017,

was filed on 25 September 2017.
RESPONSE TO STATEMENT OF PAUL CAIN DATED 21 NOVEMBER 2017
3. | have read the statement of Paul Cain filed and dated 21 November 2017.

4, In response to paragraphs 193 to 201 of Mr Cain’s statement | say that the view expressed in
paragraph 51 of my first statement was included as a result of the information contained in
the Australian Government Disability Employment Services Supported Wage System

Assessment Guidelines V 1.3.
5, On pages 3 of the Assessment Guidelines, it states:

The Supported Wage System was introduced in 1994 to improve employment
opportunities for people with disability. This followed consultation with the relevant
industrial authorities, Employers, trade union and disability peak bodies, state and
federal government departments and disability employment services. Many people
with disability obtain employment at full award wages, but for others, the nature of
disability can affect their productive capacity. People in such circumstances may wish

to use a reliable process of productivity-based wage assessment to obtain a job in

the open labour market. The Supported Wage System was introduced to provide

both the industrial relations framework and the Assessment process to enable

reliable productivity-based wage assessments for eligible people with disability.

The Department of Social Services (DSS) manages a National Panel of Assessors under



the Disability Employment National Panel of Assessors Deed of Standing Offer to
deliver a range of assessment services, including SWS Assessments (my own

emphasis).

6. A copy of the Supported Wage System Assessment Guidelines is attached to this statement

at Annexure “A”.

hbne Lynette Constable

Decamiloay W 2017

Date




Australian Government

Disability
Employment
Services

Supported Wage System Assessment
Guidelines

V13

Disclaimer

This document is not a stand-alone document and does not contain the entirety of the Providers' obligations.
It should be read in conjunction with the Disability Employment National Panel of Assessors Deed of Standing
Offer and any relevant Guidelines or reference material issued by the Department of Social Services (DSS)
under or in connection with the Disability Employment National Panel of Assessors Deed of Standing Offer.

Supported Wage System Assessment Guidelines Effective Date: 10 September 2016
Trim File Number: D16/1175318 ARC File Number: D16/7268258
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13 10 Sept 2016 10 Sept 2016 Throughout Document: Where
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minor rewording for improved clarity.
Reference Documents: Updated

1.0 15 Jan 10 01 Mar 10 30Jun 12 Original version of document

Background

These Guidelines outline the process for arranging and conducting a Supported Wage System (SWS)
Assessment for a Participant who is registered with a Disability Employment Services (DES) provider
(hereon referred to as ‘DES provider’). SWS Assessments are also available to people who are not
registered with a DES provider. The Assessment process is very similar, except that the Assessor must
work directly with the Employer to obtain information about the job.

Supported Wage System Assessment Guidelines Effective Date: 10 September 2016
Trim File Number: D16/1175318 ARC File Number: D16/7268258



Assessors, Employers, service providers and other parties have access to comprehensive information
about the SWS at JobAccess. This includes a SWS Handbook which is the key SWS document, and
provides information on the industrial relations instruments and the roles of all parties involved.
Questions may be directed to the Department’s Supported Wage Management Unit (SWMU) on
1800 065 123.

Industrial relations and wages information is available from the Fair Work Infoline on 13 13 94 or the
website at Fair Work Ombudsman.

Information about the SWS Minimum Weekly Wage is available from JobAccess, or the Fair Work
Commission website at Fair Work Commission.

Summary

The Supported Wage System was introduced in 1994 to improve employment opportunities for people
with disability. This followed consultation with the relevant industrial authorities, Employers, trade
union and disability peak bodies, state and federal government departments and disability employment
services.

Many people with disability obtain employment at full award wages, but for others, the nature of
disability can affect their productive capacity. People in such circumstances may wish to use a reliable
process of productivity-based wage assessment to obtain a job in the open labour market. The
Supported Wage System was introduced to provide both the industrial relations framework and the
Assessment process to enable reliable productivity-based wage assessments for eligible people with
disability.

The Department of Social Services (DSS) manages a National Panel of Assessors under the Disability
Employment National Panel of Assessors Deed of Standing Offer to deliver a range of assessment
services, including SWS Assessments.

Supported Wage System Assessment Guidelines Effective Date: 10 September 2016
Trim File Number: D16/1175318 ARC File Number: D16/7268258



Flow Chart - Supported Wage System Assessment Guidelines:

1. SWS provider receives a Work Order
requesting a SWS Assessment be undertaken.

!

2. Assessor prepares for and arranges the SWS
Assessment.

!

3. Assessor undertakes the SWS Assessment.

!

4. SWS Wage Assessment Agreement is prepared
and signed.

!

5. Assessor sends a copy of the SWS Wage
Assessment Agreement to the industrial
authority.

!

6. SWS Assessment is completed on the
Department’s IT System.

Note: This should not be read as a stand-alone document, please refer to the Disability Employment
National Panel of Assessors Deed of Standing Offer.

Text version of Supported Wage System Assessment flow chart

Step 1: SWS provider receives a Work Order requesting a SWS Assessment be undertaken.

Go to Step 2.

Step 2: Assessor prepares for and arranges the SWS Assessment.

Go to Step 3.

Step 3: Assessor undertakes the SWS Assessment.

Go to Step 4.

Step 4: SWS Wage Assessment Agreement is prepared and signed.

Go to Step 5.

Step 5: Assessor sends a copy of the SWS Wage Assessment Agreement to the industrial authority.
Go to Step 6.

Step 6: SWS Assessment is completed on the Department’s IT System.

Supported Wage System Assessment Guidelines Effective Date: 10 September 2016
Trim File Number: D16/1175318 ARC File Number: D16/7268258



Disability Employment National Panel of Assessors Deed of Standing Offer
Clauses:

Clause 4 — Formation of Contracts
Clause 7 — Conduct of Assessments
Clause 9 — Provider’s Personnel
Clause 13 — Excluded activities
Clause 50 — Conflict of Interest
Clause 62 — The SWS Services

Clause 63 — SWS Assessments

Clause 64 — SWS Assessment Reports
Clause 65 — SWS Fees

Reference documents relevant to these Guidelines:

Supported Wage System Handbook
Supported Wage System Supporting Document Version 1.1

Explanatory Note:

1. All capitalised terms have the same meaning as in the Disability Employment National Panel of
Assessors Deed of Standing Offer.

2. Inthis document, “must” means that compliance is mandatory and “should” means that compliance
represents best practice.

Supported Wage System Assessment Guidelines Effective Date: 10 September 2016
Trim File Number: D16/1175318 ARC File Number: D16/7268258



Supported Wage System Assessment Guidelines:

Who is Responsible:
1. SWS provider

Receives a Work Order
requesting a SWS Assessment
be undertaken.

Disability Employment National
Panel of Assessors Deed of
Standing Offer
Clause References:

& Clause 4

e Clause 13

e C(Clause 50

What is Required:
SWS providers may receive a Work Order on the Department’s IT
System which will request the provider to complete a SWS
Assessment. The provider must:
e Regularly check the Department’s IT System for any new
Work Orders
e Accept or reject Work Orders within one Business Day of
receiving a Work Order
s Record reasons for rejecting a Work Order, and
e Take action to resolve any Conflict of interest that arises in
connection with any Work Order.

The Department may have regard to previous rejections of Work
Orders when deciding whether to allocate further Work Orders to
the provider.

2. Assessor

Prepares for and arranges the
SWS Assessment.

Disability Employment National
Panel of Assessors Deed of
Standing Offer

Clause References:

e Clause?
e (Clause9
e Clause 62
e Clause 63
e Clause 64

After accepting the Work Order on the Department’s IT System, the
provider may allocate the Assessment to one of its Specified
Personnel who has been approved as an Assessor by the Department
and has completed the SWS online training modules.

The Assessor will be able to determine from the Department’s IT
system whether the SWS Assessment is an initial or a review
assessment, and view the relevant background.

e ifitis an initial assessment, the Assessor will access the
details about the job, employee, Employer and applicant
from the application screen, and

e jfitis areview assessment, the Assessor will also access the
details about the previous SWS Assessments completed for
that employee.

The Assessor will familiarise themselves with the relevant
Assessment details on the Department’s IT system; particularly the
work classification, nominated industrial instrument, duties, tasks
and past productivity ratings, where relevant.

The Assessor should check that the name of the Employer on the
JobAccess SWS application screen is correct by confirming the details
with the Employer and advise the Department’s SWMU so that the
details are amended.

The Assessor contacts the DES provider (where there is one), and the
Employer, to make arrangements for the Assessment; including:

e agreeing on the time to conduct the SWS Assessment

e explaining to the Employer the SWS Assessment process

¢ confirming with the Employer if there are any special OH&S
and building access requirements.

¢ confirming with the Employer and the DES provider who will
be present during the SWS Assessment and whether there is
a union representative or nominee.

Supported Wage System Assessment Guidelines
Trim File Number: D16/1175318

Effective Date: 10 September 2016
ARC File Number: D16/7268258




Ideally, the Assessor should develop rapport with all parties at a
meeting before the SWS Assessment. It is particularly important to
ensure that the employee knows when the SWS Assessment is to
occur. The SWS Assessment should be undertaken at times and on
days when the employee works. The employee should have the
relevant tasks to do during the SWS Assessment.

The Assessor should collect background information from the DES
provider, where relevant, and verify this information with the
Employer. The Assessor should collect, from the Employer and the
DES provider, all the relevant information that is required to make a
detailed SWS Assessment, including:
e job description
e task descriptions
e job and task analysis
e core tasks and miscellaneous
e acopy of the award or other industrial instrument under
which the employee is employed
e time spent on each duty per week/fortnight
e hours/days worked
e task sequencing
e supervisor's name/title
e allowable breaks
e employee performance information/specific performance
issues
e busy and quiet period
e best times to take timings
e level/description of supervision required by client
e site/employee specific information relevant to conducting
wage assessments
e safety requirements/WH&S considerations, and
e worksite access.

Before an SWS Assessment is conducted, the Assessor should
confirm with the Employer and DES provider that:
e all the necessary modifications to the work environment and
job have occurred to maximise the employee’s productivity
e there is an appropriate job match
e that appropriate training has been provided to the employee
in all duties to be performed. This is especially important for
initial assessments and for review assessment where the
duties have recently changed, and
e itis agreed that the employee is unable to work at the
productivity level that would be expected by the minimum
standards for that position.

Understanding the SWS Assessment Tool

The Supported Wage System Assessment Tool (SWAT) has been
developed after significant consultation and trialling and it provides a
reliable method of assessing work productivity.

The SWAT is accessed and completed online on the JobAccess secure

Supported Wage System Assessment Guidelines Effective Date: 10 September 2016

Trim File Number: D16/1175318

ARC File Number: D16/7268258




site. The methodology focuses on observing and timing employees
doing their work tasks. The Assessor uses all the information
gathered about the job to identify the duties — the key outcomes or
results; and the tasks —the smaller pieces of work that together
make up the duty.

For example, for the position of a room attendant in a motel, a duty
could be to “clean the room”, and the tasks making up this duty
would include things such as “make the bed”, “clean the bathroom”,
“vacuum floor” and “dust furniture”.

The Assessor must describe each task in sufficient detail so that
anyone else would be able to observe and measure the task being
performed in exactly the same manner. The Assessor must document
a description of the task so that the tasks are:

e observable

e measurable

e replicable, and

e have aclear beginning and end.

The task description is particularly important for the 12 month
review, when a different Assessor may be conducting the SWS
Assessment. There must be enough information in the SWS
Assessment Report about the standard that was set, so that another
Assessor reviewing the employee’s productivity 12 months later can
assess if productivity has changed.

The Assessor must confirm if there are any duties that are performed
at 100% productivity. If there are duties performed at 100%, the
Assessor must not time these duties, but should include them
(maximum 100%) in the productivity calculation so that the final
productivity result accurately and fairly reflects the employee’s
performance in all their duties.

The Assessor must assess the duties that are actually performed by
the employee, even if there are more or less duties on the duty
description. Jobs are often modified for people with disability and
therefore standard position descriptions will not always fully reflect
the duties actually performed by the employee with disability.

The Assessor, the Employer and any other parties to the SWS Wage
Assessment Agreement must agree on the duties to be assessed
before proceeding with the Assessment.

Establishing the basic performance standard

The SWS Assessment requires a basic performance standard to be
set. This is the minimum work performance standard that the
Employer will accept to pay the full award wage.

The Assessor must discuss with the Employer the selection of a
suitable co-worker to use to time as a method of establishing the
basic performance standard. Do not select the highest or lowest
performing co-worker. Even the average performing co-worker may
be doing more than the basic performance level required. It is the
basic performance standard considered as the minimum

Supported Wage System Assessment Guidelines Effective Date: 10 September 2016
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performance acceptable to the Employer that must be established.

3. Assessor

Undertakes the SWS
Assessment

Disability Employment National
Panel of Assessors Deed of
Standing Offer

Clause References:

e C(Clause?7
e (Clause 63
e C(Clause 64

The Assessor should phone the Employer within 12 hours of the
agreed time to conduct the Assessment and confirm with the
Employer that the Assessment will be conducted at the agreed time.
The Assessor should explain the Assessment procedure and the need
for timings to the Employer and any other parties with whom the
Assessment process has not already been discussed.

The Assessor should put the employee at ease and take care to make
the Assessment as stress-free as possible.

Observe and time performance

Using the agreed duty and task description and basic performance
standard, the Assessor will observe and time the employee doing
their tasks, allowing the employee to stop and repeat the process if
something has unduly affected their productivity. Interruptions may
be common in busy customer focussed work environments such as a
busy supermarket and the Assessor may need to repeat their timings.

The Assessor should maintain a flexible approach when taking
timings and continue to take timings until satisfied there is a good
consistency in results and an accurate measurement of work
productivity. Generally, a SWS Productivity Assessment requires a
minimum of three and a maximum of eight observations to be
recorded for each task. In certain circumstances, however, fewer
observations may be recorded.

The Assessor should not time breaks if they conform to what is
accepted in the workplace, however, unacceptable time away from
tasks should be included and timed as a part of the duty in which it
occurs. Acceptable breaks can be counted at 100% (e.g. meetings,
morning tea break).

The Assessor must always measure exactly the same thing for the
employee as they did when setting the basic standard. For example,
if the basic performance standard was set during a very busy time of
the day, the employee’s productivity must be measured at a similar
busy time, where relevant.

The employee should have the same level of supervision during the
SWS Assessment as they normally would while doing their tasks.

How to do time weightings

The Assessor must ascribe a time to all duties, even those performed
at 100% productivity (maximum of 100% to be recorded). The
Assessor must give a weighting to each duty the employee performs
according to the amount of time spent on that duty (usually per
week, but could be per day or fortnight). Duties are time weighted so
that lower productivity on a minor duty (or vice versa) does not
unduly affect the wage rate.

Example of Time Weighting

An employee in a plant nursery spends 60% of her time on one duty
at which she achieves 70% of full award level productivity. She
spends 30% of her time on a second duty in which she achieves 50%

Supported Wage System Assessment Guidelines Effective Date: 10 September 2016
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of full award level productivity. The remainder of her time is spent on
a duty in which her productivity is 40% of the standard.

Without a time weighting, her productivity rating would be 53% - an
average of the comparative timings of 70%, 50% and 40%, e.g.

Duty 1 -70%
Duty 2 - 50%
Duty 3 -40%
Result —53%

With a time weighting, the person’s productivity rating (without
supervision or other adjustment) is 61%, e.g.

Duty 1 —0.7 (70%) x 0.6 (60%) = 0.42 (42%)
Duty 2 — 0.5 (50%) x 0.3 (30%) = 0.15 (15%)
Duty 3 —0.4 (40%) x 0.1 (10%) = 0.04 (4%)
Result —0.61 (61%)

If required, the Assessor must request any existing information from
the DES provider and the Employer to verify the amount of time
spent on each duty. If the amount of time spent on each duty
fluctuates, the parties to the Assessment may agree to use an
average time per week.

Rounding

The Assessor must round each productivity assessment calculation to
2 decimal places, i.e. all productivity results for duties and tasks must
be recorded to 2 decimal places. The productivity rate for each duty
must be added and then the total productivity rate must be rounded
to the nearest whole decile that best reflects the employee’s total
productivity (e.g. usually 53% would be rounded to 50% and 55+%
would be rounded to 60%.

If the Assessor considers that the employee requires significantly
more supervision from their Employer than is required in the
minimum basic standard, the Assessor may round an overall
productivity rating down to the nearest whole decile (e.g. the 57%
rating could be rounded to 50% if there is significantly more
supervision required. Conversely, a productivity rating may be
rounded up if the employee is highly focussed and a steady worker,
e.g. a 53% rate could be rounded to 60%). The Assessor should
carefully consider any rounding that is other than to the nearest
whole decile and in particular, should only make the decisions to
round down when it is very clear that there is a high level of
supervision required.

Any rounding must be within the percentile band in which it falls.

After the final SWS productivity rating, including any rounding that is
calculated, the Assessor discusses the result with the Employer and
other parties to the SWS Wage Assessment Agreement and confirms
the final rating.

If any parties dispute the rating made as a result of the SWS
Assessment, at the Assessment, the Assessor should work with the
parties to resolve the dispute. Some things that the Assessor can do,

Supported Wage System Assessment Guidelines Effective Date: 10 September 2016
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include:

e conduct more timings, if the dispute relates to the results of
particular duties

e reconsider the rounding decision, taking into consideration
the views of all the parties to the SWS Wage Assessment
Agreement, or

e if any party to the SWS Wage Assessment Agreement still
wishes to dispute the result they should contact
theDepartment’s DSS SWMU who will either provide the
party with the details of how to submit a request for a review
of the Assessment; or if their dispute relates to industrial
relations matters, direct them to the relevant industrial
relations authority which has jurisdiction in the matter.

4. Assessor

SWS Wage Assessment
Agreement is prepared and
signed

Disability Employment National
Panel of Assessors Deed of
Standing Offer

Clause References:

e C(Clause?7
e C(Clause 64

After the Assessor has determined the final total SWS productivity
rating, which the employee, Employer and any other parties to the
SWS Wage Assessment Agreement have agreed to, the following
things must happen:
e the Assessor enters the productivity rate into the SWS Wage
Assessment Agreement
e the Employer uses the agreed SWS productivity rate to
calculate the SWS pro-rata weekly wage, applicable to the
classification of work in which the employee is being
employed
e the Assessor enters the SWS weekly wage rate in the SWS
Wage Assessment Agreement, and
e the Assessor must ensure that the amount entered in the
SWS Wage Assessment Agreement is not below the SWS
Minimum Weekly Wage, as determined by the Annual Wage
Review.

The current SWS Minimum Wage is available from the JobAccess
(SWS Handbook) and Fair Work Commission websites.

The Assessor should inform the Employer that they need to advise
the Department’s SWMU if the industrial instrument expires or is
replaced by a new one.

The Assessor should provide a copy of the signed SWS Wage
Assessment Agreement to the Employer and employee, and the
employee’s nominee who is a party to the SWS Wage Assessment
Agreement, if they request a copy. The Assessor may also provide a
copy to the DES provider, with the consent of the employee.

The Assessor should advise the parties to the SWS Wage Assessment
Agreement that a new SWS Assessment will occur in 12 months time,
or earlier if the employee’s productivity has either significantly
increased or declined, or if there has been a significant change in
duties. In such cases, any party to the SWS Wage Assessment
Agreement may request a review assessment by contacting the
Department’s SWMU.

5. Assessor

On behalf of the Employer, the Assessor sends a copy of the SWS
Wage Assessment Agreement to the relevant industrial authority,
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Assessor sends a copy of the
SWS Wage Assessment
Agreement to the industrial
authority, where relevant.

where required by the industrial relations SWS provisions.

e if the relevant industrial instrument containing the SWS
provisions is a Federal instrument, the SWS Wage
Assessment Agreement is sent to Fair Work Commission.

o if the relevant industrial instrument containing the SWS
provisions is a State instrument, the SWS Wage Assessment
Agreement is usually sent to the relevant State Government
Industrial Registrar.

Assessors should check the signed SWS Wage Assessment Agreement
thoroughly before sending it to the industrial authority, as this will
ensure that only valid agreements are signed and lodged.

The Assessor should obtain the details of any requirements to lodge
the SWS Wage Assessment Agreement by checking the industrial
instrument which is being used as the basis to employ the person
and/or by checking with the Fair Work Infoline or the Fair Work
Ombudsman website.

Refer to the SWS Handbook for more information.

6. Assessor

Assessment is submitted on the
Department’s IT System

Disability Employment National
Panel of Assessors Deed of
Standing Offer

Clause References:

e C(Clause?7
e C(Clause 64
e C(Clause 65

The Assessor enters the details of the SWS Assessment and the date
the SWS Wage Assessment Agreement was signed into the
Department’s IT System. Detailed notes must be entered in the
‘Assessor Comments’ field — refer to the Learning Centre. This must
be submitted within 7 business days of the date the Assessment is
conducted.

If the Department, at its absolute discretion, considers a SWS
Assessment or SWS Assessment Report is unsatisfactory or
incomplete, the provider may be required to conduct a further SWS
Assessment in whole or in part or resubmit a revised SWS
Assessment Report. This will be done without any additional charges
or Fees.

Where the SWS Assessment and SWS Assessment Report will jointly
take more than 5 hours to complete, the provider may apply to the
Department for additional Fees. This must be done prior to
submitting the report.

Where the provider seeks the Department’s agreement to pay the
additional Fees, the provider must meet additional requirements.

Apart from the above, no further payments or reimbursements will
be made by the Department to the provider for the Service.
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FAIR WORK COMMISSION

4 Yearly Review of Modern Awards

Supported Employment Services Award 2010

Matter No: AM2014/286

STATEMENT OF ANTHONY ROHR

I, Anthony Rohr, of 555 High Street, Maitland New South Wales, state as follows:

BACKGROUND

| am the General Manager, People Culture and Safety, of The Mai-Wel Group (Mai-Wel),
which manages three Australian Disability Enterprise (ADE) businesses that employ more

than 110 people with a disability.

This is my third statement provided in this matter. My first statement, dated 21 September
2017, was filed with the Fair Work Commission on 25 September 2017, and my second

statement was dated and filed on 21 November 2017.

STATEMENT OF PAUL CAIN DATED 21 NOVEMBER 2017

3.

4,

| have read Paul Cain’s statement dated 21 November 2017.

In his statement, Mr Cain appears to regard open employment and supported employment
as being quite similar and states that jobs in open employment and in supported
employment are modified to the same extent and that the employees in each type of
employment require similar levels of support (see paragraphs 236 - 241). | note Mr Cain also
attaches a copy of the Commonwealth Department of Family and Community Services
(2001), Supported Wage System Evaluation report prepared by KPMG at Attachment D to his

statement.

In my experience, Mr Cain’s view of open employment vs supported employment is not able
to be supported when taking into account the practical realities of each type of work. There
are marked differences between open employment and supported employment. These
differences are highlighted and discussed in the Supported Wage System Evaluation report

attached to Mr Cain’s statement.

A 1



6. In relation to specialised employment support in open employment the report states (on

page 1 of Appendix 3):

Competitive Employment Training and Placement (CETP) services were set up to
assist people with disabilities to obtain and maintain award wage jobs in the open
labour market. Training and support in CETP is intensive to start with, then
gradually reduces as the person becomes more confident an efficient at a job.
When the person can perform a job without constant support, contact and follow up
still continue for some time. Training and support can be reintroduced whenever

necessary, for example, if the nature of the job changes. (My own emphasis)

(Note that CETP was the precursor to the current Disability Employment Service

(DES))

7N However, in describing supported employment the reports state (on pages 1-2 of

Appendix 3):

Supported employment services on the other hand, are intended to provide
meaningful, paid employment for people with disabilities who would not be able to
perform paid work in disability employment unless they had ongoing support. The
support provided under these services may be quite intensive and is maintained at
an appropriate level so the people involved can participate in meaningful, paid
employment in a variety of work settings. Such services were designed to promote

independence and integration into the community. (My own emphasis)

8. An important distinction between these two types of specialised employment support is the
need and duration of employment support. In open employment, employment support is
not ongoing if the person does not require this, which is the case for most people in open
employment. Alternatively, support may be provided intermittently. Whereas in supported
employment, due to the nature of the person’s disability, they would not be able to

maintain or perform in their job without the support provided by the ADE.

9, In my experience this distinction between open and supported employment works to cater
for the level of disability and a person’s capacity. While this is generally the case, it is not a
hard and fast rule in every case. There are people with varying degrees of disability who
work across open and supported employment. However, overall in my experience, people in
open employment have a higher level of skills and capability and a lower level of support

need, than those people with a disability working in supported employment.

" S



10.

i i

12,

13.

14.

The Mai-Wel wage assessment tool considers supervision as part of the assessment. The
type of supervision can be described by assessing the ability of the supported employee to
undertake their work with constant supervision through to working independently. This
supervision should not be confused as the funded service which ADEs provide to supported

employees.

At paragraph 31 of Paul Cain’s statement, he states that the “SWS does not being into the
wage assessment the supervision or support provided to a disabled worker, whether by a
Disability Employment Services provider or an ADE, as this is already funded by the
Commonwealth”. However, this presumes that the funding provided by the Commonwealth
government is sufficient to cover the supervision of support provided to a disabled worker in
an ADE. This is not necessarily the case with all supported employees. The funding provided
by the Commonwealth government does not always cover the support required by

supported employees in an ADE setting.

In addition, there is no fixed correlation between the assessed level of Case Based Funding
Levels 1 to 4 and the competency and productivity of a supported employee. The level of
support which a supported employee is funded has no bearing on the wage that they are
paid. A supported employee with funding at level 1 (lower end of support needs) may also
have a high level of competency and productivity. Whereas a supported employee funded
at level 4 (high and complex supports needs) can also have a high level of productivity. This
also works in reverse, in that a supported employee at funding at level 1 may have a low
level of competency and productivity, and supported employee funded at level 4 can also

have a low level of productivity.

In response to paragraph 204 of Mr Cain’s statement, | say that in many cases the modified
jobs created in ADEs deem the performance standard a minor aspect when considering SWS
assessment. For example jobs setup using jigs or controlled equipment to ensure the quality
is consistent and highly unlikely to vary, means the timing during the SWS assessment is

primarily focused on the speed at which the supported employee works.

In response to paragraph 207 of Mr Cain’s statement, | say that SWS is required to set a
performance standard to earn the full award wage. What Mr Cain omits in his statement is
that many modified or constructed jobs performed by supported employees have no
reference point to the full award wage job and performance standard. All the work in an
ADE operation (which are jobs that have be deconstructed and significantly modified to

provide meaningful work) are done by supported employees. Therefore in these
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15.

16.

17.

nthony Rohr

circumstances it is difficult for the SWS to operate in the way it was designed for in open

employment.

In response to paragraph 211 of Mr Cain’s statement he states that “Of the employers
interviewed most had only one person on supported wage within their employ. A number
had had previous employees on the SWS, but only one at a time. A small percentage had

more than one employee receiving SWS at a time.” (My own emphasis)

The nature and characteristics of workforce where there is a single job for a person with a
disability (i.e. open employment) in comparison to every worker in the workforce having a
disability (i.e. supported employment) is vastly different. | refer back to paragraphs 6 and 7

above, which outline the difference in supported employment and open employment.

| also refer back to paragraph 13, which explains that, in many instances, there is no
accurate performance standard, given the use of equipment and other supports to assist

perform a task in an ADE environment.

f5/12/17
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FAIR WORK COMMISSION

4 Yearly Review of Modern Awards

Supported Employment Services Award 2010

Matter No: AM2014/286

FURTHER STATEMENT OF BRADLEY RAYMOND BURRIDGE

I, Bradley Raymond Burridge, of 1/112 Benaroon Road, Belmore, New South Wales, state as follows:

BACKGROUND

1.

| am the Operations and Business Development Manager at Centacare Industries

(Centacare), an Australian disability enterprise (ADE) owned by CatholicCare Sydney Limited.

This is my third witness statement in this matter. My first statement was dated and filed in
the Fair Work Commission on 25 September 2017. My second witness statement, dated 25

October 2017, was filed with the Commission on 21 November 2017.

STATEMENT OF PAUL CAIN, DATED 21 NOVEMBER 2017

3.

| have reviewed the statement of Paul Cain dated 21 November 2017.

Response to paragraphs 75 to 80 of Mr Cain’s statement

4.

In response to paragraphs 75 to 80 of Mr Cain’s statement, my description of the Supported
Wage System (SWS) accurately reflects how the SWS assessment process is conducted at

Centacare.

While | came on board at Centacare just after the organisation commenced using the SWS,
my understanding has always been that this is how Centacare was instructed to apply the

SWS in its business operations.

The work performed by Supported Employees at Centacare changes often. We get many
short term jobs and the duties performed by the Supported Employees are often changing

when we get a new job.

I note that on page 16 of the Supported Wage System Handbook 2017, it states that “the
SWS is not intended for short-term contractors, short-term or temporary jobs and jobs where

the core duties change often.”

At Centacare, we usually have short-term or temporary jobs.
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10.

11.

12.

13.

14.

15.

16.

Accordingly, | thought that we were doing the right thing by having a task, for the purposes
of the assessment that all the employees can do. Otherwise, an assessment based on a

particular job would soon be redundant as the jobs are often short term and change often.

My understanding is that we were told by SWS assessors that we needed to use a task that

all employees could perform.

| should also add that, in the time | have been at Centacare (i.e. for approximately 18
months) we have had no fewer than 12 SWS assessors come to Centacare for the purposes of
conducting SWS assessments and not one of them has ever said to me that the way we apply
the SWS at Centacare is incorrect. This is despite me raising my concerns about the SWS with

every assessor that comes to Centacare to conduct a SWS assessment.

Each time | have raised my concerns with SWS assessors, they have responded to me with
words to the effect of, “well, it is what it is” and “this is just the way the SWS works”. Not
once has an assessor ever said to me that our method of assessment at Centacare is
incorrect. Nor has an assessor ever said that we should be assessing against multiple tasks.
This is in spite of the fact that the assessors see the Supported Employees at work on a task,

or tasks, and proceed to conduct the assessment against the task Centacare provides.

At Centacare we thought we were doing the right thing by our Supported Employees because
our jobs are typically short-term jobs and it is difficult to assess Supported Employees against
duties and tasks that are very changeable. Our jobs come in and out and an assessment
conducted at one particular point in time, could be a redundant assessment soon afterwards

as the job and tasks change.

Accordingly, we understood that we needed to have a central task that everyone could do

and this is how we’ve been applying the SWS.

Indeed, the way Mr Cain describes the SWS was not the understanding that Centacare had of

the tool, as it applies to our organisation, because we have so many short term jobs.

In my view, paragraph 77 of Mr Cain’s statement demonstrates why the SWS is not suitable
for Supported Employees in an Australian Disability Enterprise (ADE) environment. Mr Cain
states that the SWS “is an assessment of the major duties of an individual’s job” (my
emphasis). The reality is, in an ADE environment, that Supported Employees only do one or
two individual tasks in their job. Many just do variations of a similar packing task. Examples

from the tasks discussed in my first statement include:

(a) packing screws into small bags for sale;
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17.

(b) delivery and receipt of SULO bins for paper shredding;
(c) shredding paper; or
(d) inserting cards into envelopes.

Our garden maintenance team would perform more varied work, however each Supported

Employee in that team is generally allocated a specific task or two to perform.

Response to paragraphs 81 and 82 of Mr Cain’s Statement

18.

19.

20.

21.

22.

In response to paragraphs 81 and 82 of Mr Cain’s statement, clause 14.4(f) of the Award

specifically states:
(f) No decrease—regression of disability

An employee with a disability will not have their rate of pay reduced as a result of a
wage assessment made pursuant to clause 14.4(a). This clause does not cover the
circumstance where the wage of an employee with a disability may need to be
reduced due to the regression of the employee’s disability. However, a wage
assessment that determines a lower percentage than an earlier wage assessment of
the employee against the same duties is of no effect unless the reduction in
percentage is solely due to the regression of the employee’s disability. Before the
wage of an employee may be reduced the employer must exhaust all reasonable
training options and options to allocate the employee new tasks to avoid the
regression. Where regression of wages is provided for in the wage assessment tool
against which the employee was assessed, regression may only occur in accordance

with the method provided for in that tool.

My understanding is that this clause does not permit an employer to simply reduce a
Supported Employee’s wages when the assessment determines that the Supported

Employee’s percentage of the wage they are to receive is reduced.

Clause 14.4(f) states that this can only occur where the wages need to be reduced due to the
“regression of the employee’s disability”. If a Supported Employee is having a slower day
when they are assessed, this does not necessary mean that their disability is regressing.

Indeed, only a doctor could accurately determine whether someone’s disability is regressing.

In the example | provided in my first statement of the Supported Employee with Down

Syndrome, she is slower because she is ageing, not because her disability is regressing.

My understanding of clause 14.4(f) is that it does not permit an ADE to reduce an employee’s

wages because they are ageing.
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23

24,

25.

26.

27.

28.

In addition, clause 14.4(f) goes on to say that “the employer must exhaust all reasonable

training options and options to allocate the employee new tasks to avoid the regression.”

However, additional training options (beyond the training that already occurs) is often not an
option because the Supported Employees are performing one or two tasks, and training in
these tasks is continually occurring with the interaction and involvement of the Support

Workers.

Finally, clause 14.4(f) states that regression may only occur in accordance with the method
provided for in the wage assessment tool. Nowhere in the SWS at Schedule D of the
Supported Employment Services Award 2010 (SES Award) does it talk about reduction of

wages.

The SWS Handbook does refer to reduction of wages, but states that the maximum possible

amount by which an assessed rate can be lowered is 9.99 per cent (see page 24).

Accordingly, it is not clear to me how an ADE can lower a Supported Employee’s wages

where:
(a) reduction can only occur due to the regression of the employee’s disability; and
(b) the SWS at Schedule D of the SES Award is silent as to reducing wages.

Even if | was to view the statement at page 24 of the SWS Handbook permits a reduction in

wages, this appears to only be able to occur by 9.99 per cent at a time.

Response to paragraphs 83 to 89 of Mr Cain’s statement

29.

30.

In response to paragraphs 83 to 89 of Mr Cain’s statement, | was not describing how the
Commonwealth Disability Support Pension system operates. Instead, | was describing my
experience with what many Supported Employees do when there is an interaction between
their welfare payments and paid work, that is they request to reduce their hours so that they
don’t “lose” any of their pension. Of course, | am not talking about ALL Supported Employees
here. However, in my experience, where welfare interacts with work, welfare tends to win

every time.

| agree with Mr Cain that a Supported Employee is better off in terms of total income when
wages and hours of work are maximised. At Centacare our preference is to provide our
Supported Employees with as many hours as we can afford. However, my experience is that
many Supported Employees don’t want to “lose” any of their pension and, once that loss
starts to become significant, i.e. over $100.00 pension withdrawal, they do not want to

impact their pension further by earning additional income. The reality is that Supported
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31.

32.

33.

Employees and their carers cut back hours because they believe that they are “losing” their
pension income. My impression is always that the pension appears to be sacrosanct to

Supported Employees and their families, which is understandable in the circumstances.

As | have stated above, this is certainly not the case with all Supported Employees, but it is
something that | have observed first hand in the past with some of Centacare’s Supported

Employees.

Paragraph 89 of Mr Cain’s appears to infer that | tell Supported Employees or their families
that they would either lose the DSP or be worse off if they accepted more hours of work or
earned higher wages. | have never said such a thing to either Supported Employees or their

families.

As | mentioned above, Centacare’s preference is to provide more hours wherever possible.

General response to Mr Cain’s statement

34.

35.

36.

37.

38.

There are some things that | would like to say generally in response to Mr Cain’s statement.

| agree with him that assessments should be independent - this makes it easier, particularly
for smaller ADEs that do not have the resources to engage an assessor or assessors within

the enterprise.

Notwithstanding Centacare and the SWS assessors appear to have been applying the SWS
incorrectly, my view remains that the tool is not appropriate for use within an ADE

environment.

The SWS does not reward Supported Employees doing non time-based tasks. For example,
Supported Employees doing some minor supervisory work and higher skilled employees
doing quality checks or other production control type tasks, are not rewarded under this
tool. The SWS effectively discriminates against people with a more rounded skill set and who
are able to contribute to an ADE in other ways. Given its task productivity focus, there is no

recognition in the SWS for supervisory type work.

The lower skilled Supported Employees are only doing one or two tasks at a time. However,
our higher skilled Supported Employees get multiple tasks to perform and often look after
the lower skilled employees. These people would be assessed on the major duties of their
jobs. However, this is not necessarily an accurate assessment of their true value to the
workplace. For any employer, an employee with multiple talents and a more rounded skill-
set is very valuable. However the “soft-skills” cannot be rated in the same way per hour that

an employee inserting cards into envelopes can.
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39.

40.

For Supported Employees doing the same task or tasks every day are, of course, going to
become more proficient at that task. However, Supported Employees performing varied
tasks each day, including assisting the lower skilled Supported employees, won’t necessarily

be quicker, however they are very resourceful and useful in an ADE environment.

| have a Supported Employee at Centacare who is an amazing worker. He is mature and calm
and will often step in to assist the lower skilled Supported Employees to stay on task. Many
of the Supported Employees look up to him because of his calm demeanour and the way he
can connect with them. However, he is slow at his individual tasks because of all the
assistance he provides to others. Under the SWS, this employee is assessed at a lower
percentage wage rate than our lower skilled Supported Employees who only perform one or
two tasks. From Centacare’s perspective, the speed with which he completes his tasks does
not tell the full story of the value he brings to the organisation. It’s the way he can lead other
Supported Employees and influence them that makes him invaluable to us. However, the
SWS does not appear to recognise this and has resulted in a lower percentage wage rate for

this employee.

STATEMENT OF ROBERT MCFARLANE DATED 21 NOVEMBER 2017

41.

42.

43.

| have reviewed the statement of Robert McFarlane dated 21 November 2017.

In response to paragraph 26 of Mr McFarlane’s statement | reiterate what | have said above
at paragraphs 18 to 28 of this statement. Clause 14.4(f) of the SES Award states that a
reduction in a Supported Employee’s wages is only permissible due to the regression of the

employee’s disability, not because they are having a slow day or because they are ageing.

Unless | had information from a medical practitioner, | would be very reluctant to make an
assessment myself that a Supported Employee’s disability is regressing, as | am not a doctor.

Nor, as | understand it, are the SWS assessors.

Bradley Raymond Burridge

Date

(212 <17
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FAIR WORK COMMISSION

4 Yearly Review of Modern Awards

Supported Employment Services Award 2010

Matter No: AM2014/286

STATEMENT OF HEATH ALEXANDER DICKENS

|, Heath Alexander Dickens, of 76 Harley Crescent, Condell Park, New South Wales, state as follows:

BACKGROUND

1.

| am employed as the Business Service Operations Manager of Disability Services Australia
Limited (DSA) an Australian disability enterprise (ADE) providing supported employment

services.

This is my third statement in this matter. My first statement, dated 22 September 2017, was
filed on 25 September 2017. My second statement was dated and filed on 21 November
2017.

STATEMENT OF PAUL CAIN DATED 21 NOVEMBER 2017

3.

I have reviewed a copy of the statement provided by Paul Cain, filed and dated 21 November
2017.

Response to paragraphs 220 to 246 of Mr Cain’s staterment

4,

In response to paragraph 220 of Mr Cain’s statement, my comment made in my first
statement, namely “Employees working in open employment have their wages assessed and
set by the SWS” was made in the context of this particular matter, and the discussion and

commentary | provided in my statement with regard to:

(a) employees with a disabhility;

(b) the operation of the Supported Wage System (SWS); and

(c) to contrast with the situation in most ADEs, which do not use the SWS.

| do not believe that my comment would mislead the Fair Work Commission, nor was this my

intention.

| concur with Mr Cain that there are some people who have a disability, and whose disability
does not prevent them from working at the full award rate. These people do not have their

wages assessed under the SWS,



10.

i

12;

In the footnote number 44 to paragraph 228 of Mr Cain’s statement, it states that "most”
employers in open employment that engage an employee with a disability, have only one
person on a supported wage in their employ. This is consistent with my experience in open
employment. From a practical perspective, the single employee with a disability is a small
percentage of the business’ means of production. In my experience, it is for this reason that
employers in open employment are able to employ someone with a disability on a wage,
assessed under the SWS, which does not necessarily reflect the person’s productive capacity
or the value of the persons work per se. Open employers have far greater capacity to absorb
a wage of a single employee that does not necessarily relate to their “productive value” to

the business,

The situation in open employment is very different to the situation in an ADE where people
with a disability are the only means of production and jobs are heavily modified to

accommodate the workers’ abilities.

At paragraph 231 of Mr Cain’s statement, he states that the SWS is “not about speed, but
rather about the volume and quality of work.” From my perspective, an area of contention is
the “quality” aspect of a supported employee’s performance. In my experience working at
DSA, the very essence of supported employment is to modify, customise and “break down”
roles to accommodate the supported employees’ abilities and minimise the complexity of
their tasks in order to ensure that they are able to achieve a level of quality in their
performance of the task. To imply that this high level of customisation of supported
employees’ tasks is comparable to the level of customisation that occurs in open
employment is not an accurate reflection of what happens in open employment compared

with ADE employment.

In addition, to state, as Mr Cain does in paragraph 239 of his statement, that jobs in open
employment are being modified to the same extent as in ADEs is, with respect,

fundamentally incorrect.

Jobs are modified in open employment. However, this does not occur to the same extent as

it does within an ADE environment.

I have first-hand experience working in both open employment services and in supported
employment services. In my experience, jobs in supported employment are modified to a
significantly greater degree than in open employment. In most cases, in open employment

jobs are hardly modified or re-designed at all.



13

14,

This is highlighted by a discussion paper recently released by the Department of Social
Services entitled, “Ensuring a strong future for supported employment”. Page 16 of this
document lists the key differences between open and supported employment in Australia.
The Department notes that, in relation to supported employment “ADEs create employment
opportunities through designing jobs around the individua! abilities of people with a
disability. ADEs provide significant workplace maodifications to accommodate the obilities of
their workforce.” Whereas, in relation to open employment, the Department notes that
“[glenerally a job will not be redesigned for a DES participant, rather a DES provider will focus
on finding a ‘good job match’ for the participant’s abifities”. A copy of the Department of

Social Services Discussion Paper is attached to this statement at Annexure “A”.

At paragraph 246 of his statement, Mr Cain asserts that the recent modifications to the SW$
“were not made to address differences in employment setting”. This statement is misleading.
The agreed modifications to the SWS arose as a result of a lengthy conciliation process
whereby employers identified aspects of the SWS that they believed made it inappropriate to
apply in the context of supported emplayment in an ADE. The bhackground context and
subsequent modifications to the SWS were made directly in relation to the different

employment settings.

Response to paragraphs 28 to 31 of Mr Cain’s statement

15.

16.

17.

I would also like to respond to paragraphs 28 to 31 of Mr Cain’s statement.

In these paragraphs, Mr Cain appears to imply that the funding ADEs receives from the
Commonwealth Government provides enough support to, in effect, compensate or
supplement the persons productivity by funding the ADEs to provide the support that
supported employees need in an ADE. The funding is intended to cover the cost of ADEs
proving the ongoing support needs of employees with a disability. However, the reality is
that it does not cover this cost. Even with significant support many supported employees are

only able to achieve a very limited level of productivity.
At paragraph 31 of his statement, Mr Cain states that:

The SWS requires the ossessment of an employee’s performance to be undertaken
while receiving the same level of support and supervision that would be reasonably
available to other people who do not have a disability. This ensures a fair and
accurate assessment of productivity against an agreed performance standard to

achieve an award rate of pay based on typical workplace expectations rather than
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19.

20.

21,

22.

23.

introducing Into the assessment disability related factors thot ore dealt with from

other funding sources.

However, it is misleading (and frankly unrealistic) to assert that because ADEs are funded to
support people in the workplace, this has no relevance to a person’s work performance and

should not be taken into account.

The level of support provided to a supported employee, specifically to achieve a certain level
of performance, is directly relevant to the employee’s performance. It is a direct input that
enables the employee to achieve a certain level of performance. In other words, it enhances
the employee’s levels of performance, therefore it is a crucial component to be considered
when assessing an employee’s performance. To ignore a specific, continuous input that
enables a person to achieve a level of performance, or supplements their performance, leads

to an inaccurate assessment of the person’s performance under usual circumstances.

Given this, | contend that the support a person receives to perform a job is inextricably linked
to their performance. It does not logically follow that because a person’s performance has
been supplemented, or enabled, due to a funded support it is therefore irrelevant. In fact,
the challenge for any wage assessment under these conditions is to ascertain what part of
the performance is due solely to the employee, thus determining the appropriate wage level,

and what part the support provided is responsible for the level of performance.

Mr Cain’s statement at paragraph 31 that "disability related foctors that are dealt with from
other funding sources” is also incorrect. The government funding provided for support only
pays for a portion of support provided to supported employees. Employee supports are
funded by a combination of government funding and income derived from commercial

activities.

Also in paragraph 31, Mr Cain states “Support funding for employees in ADEs is considerable”.

This statement is misleading.

The funding levels provided to ADEs (a current average of $11,800 per employee/per annum)
is considerably lower than funded supports that would otherwise be apportioned to a typical
supported employee with an intellectual disability in other settings (i.e. outside of supported
employment in an ADE). For example, a supported employee with an intellectual disability
who would, in the majority of cases, qualify under the NDIS for non-employment support
funding e.g. Day Program funding, would receive an average hourly funding rate of

$31.00 per/hour. Currently, the average hourly rate of funding for supported employees in
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25,

26.

27.

an ADE is $9.86 (based on nationat funding per annum and average hours worked by

employees in ADEs).

The funding Mr Cain refers to, by its very nature, ensures a level of support and supervision
that would not be “reasonably available to other people who do not have a disability”. The
high level of supervision provided to supported employees exists right up to, and
immediately following, an assessment. In my first-hand experience with SWS assessments,
the employees’ work performance is assessed during 3 x 15 minute intervals. This method of
assessment ignores the person’s usual working circumstance and presumes that this is how
the person usually works. In my opinion this is a key flaw of the SWS methodology when

applied to a person who requires continuous support to perform their job.

The overwhelming majority of employees in ADE supported employment require constant
supervision and assistance to enable them to perform their job. This is patently not the case

for people who do not have a disability.

This is also, in my experience, a key difference between employees with a disability in open
employment. In my experience with open employment, a key condition of employment from
employers is that employees with a disability do not require significant levels of supervision.
In most cases this is because open employers do not have the resources to provide constant

supervision.

The fact that 4 per cent of DES participants have an intellectual disability illustrates the

threshold most employers have regarding the need for ongoing supervision.

General response to Mr Cain’s statement

28.

28.

30.

Throughout his statement (including in paragraph 217) Mr Cain repeatedly states that the
SWS assesses the performance of an employee against the “quality and quantity of work to

be achieved to earn the full rate of pay for a job task for the relevant classification of work”.

In the majority of cases however, employees in supported employment are doing jobs or
tasks that have been significantly modified or broken-down to the extent that it would
unfeasible to employ a person on a full award rate to complete such a job or task. This fact

does not lend itself to a genuine like-for-like comparison such as described by Mr Cain.

For example, at DSA we have employees whose primary task is to unpack a shipper (i.e. a

box) of items and place them on the work table for the next person in the process to
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32.

33.

34.
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complete more intricate aspects of the overall task (in this case further unpack items, re-

label the product and re-pack the product into individual packaging).

The employees undertaking the unpacking part of the process have been assigned to this
task due to their inability to complete the more complex parts of the process. However, the
unpacking aspect of the job is only a very small part of the overall job for which our customer
is charged (the customer pays a unit price for the entire job, they are not charged per aspect
of the task).

Under these circumstances it would be almost physically impossible for a person to achieve
the quality and quantity of work to earn the full award rate for completing this specific task —
it simply does not earn enough income for any employer to employ someone at full award

rate to only complete this task.

In my opinian, it is fundamentally incorrect for the SWS method of assessment to assume a
person would be employed at a full a full award rate to complete such a drastically modified

or reduced task. It is a false premise under which the SWS methodology is applied.

Further to this, in paragraph 199 of his statement Mr Cain states “The SWS has demonstrated
in open employment and in ADEs since 1994 that it is an appropriate pro-rata wage
assessment for people with significantly disability who require ongoing support”. | am unsure

of the evidence Mr Cain has relied upon to draw this conclusion.

In my opinion, the following differences between open employment and supported
employment conflict with the inference that because the SWS has worked in open

employment it will work in supported employment:

(a) a very small sample in open employment, i.e. currently only a very small proportion
of people in open employment have their wages assessed by the SWS, whereas zll

employees in supported have their wages assessed by a pro-rata wage assessment

tool;

(b) in open employment the person is the only employee of the business being paid an
SWS assessed wage;

{c) open employment is a business that employs (usually) one person with a disability,

compared to an ADE where every employee has a significant disability;

(d) two very different levels of supervision requirements, i.e. between open

employment, where a basic level of supervision is provided, compared to supported
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employment, where a significant level of constant supervision is provided to every

employee; and

(e) limited levels of job maodification or job break-down in open employment compared

to significant levels of job modification and break-down in supported employment.

Due to these reasons | believe Mr Cain’s assertion that because the SWS has been used in
open employment it therefore follows that is appropriate for use in supported employment

is flawed.

STATEMENT OF ROBERT MCFARLANE DATED 21 NOVEMBER 2017

37.

38.

39.

40,

41.

42,

I have reviewed Robert McFarlane’s statement dated 21 November 2017.

In response to paragraph 28 of his statement, Mr McFarlane states that by allowing an
employee with a disability in open employment to complete “essential basic tasks” it often
allows “other workers to spend more time on more complex tasks equally important to

business efficacy”.

In my view, this again highlights the difference between supported employment and open
employment. This is because the overwhelming majority of workers in supported
employment in an ADE have a significant disability. ADEs do not have the option of assigning
the simple tasks to just one of their employees and allowing the other employees to get on
with running the business. Employees with a disability are an ADEs business. Nearly all
complex tasks are completed by people with significant disabilities and are modified or

broken —down in supported employment to allow employees to participate in the workplace.

Throughout Mr McFarlane’s statement he refers to several ADEs whose employee’s wages
are assessed under the SWS. | am unable to comment on the veracity of his statement in
regard to these ADEs as | note there is no information or statements specifically from these
ADEs themselves. | am however aware of ADEs whom have made submissions to the Fair
Waork Commission in this matter outlining the adverse impact the adoption of the SWS has

had on their organisations.

In paragraph 40 of his statement, Mr McFarlane states that some employers “have gone
down the job creation path on their own initiative, motivated by ideas of social

responsibility”.

In my experience with employers in open employment, social responsibility is the biggest

contributing factor to those employers creating a position for a person with significant

disabhilities, The wage rate these employees are paid are often a minor consideration for

iy e



these employers due to the employee comprising a very small part of their workforce (mostly
they are the only employee paid under the SWS). In my opinion, the methodology and
associated wage outcomes under the SWS would come under far greater scrutiny from these
employers if every one of their employees had a significant disability and who were the

business’ sole means of production.

Heath AlexanderDickers

‘Date
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Ministers’ Preface

Supported employment has a strong legacy in Australian communities, providing real
social benefit to people with disability, their families and carers. Across Australia,
there are around 20,000 supported employees, predominantly with moderate to
severe disability.

The economy also benefits from their employment. Deloitte Access Economics in
2011 found that closing the employment gap between people with disability and
people without, by as much as a third, could boost Australia’s Gross Domestic
Product by $43 billion over the decade.

During the financial years 2015-16 to 2019-20, the Government has built on our
commitment to supported employment, providing more than $1.3 billion in funding.
This includes funding to assist Australian Disability Enterprises (ADEs) during

a period of significant adjustment. ADEs have been supported to respond to

a changing industrial relations environment, while also preparing to take advantage
of the National Disability Insurance Scheme (NDIS).

Within the NDIS, there are opportunities for the more than 170 existing ADEs, and
new and emerging providers, to offer employment support and provide greater
access to Disability Employment Services.

In 2016-17, the National Disability Insurance Agency (NDIA) reported that

16 per cent of NDIS participants aged 15 to 24 years and 26 per cent of NDIS
participants aged 25 years and over were in paid employment. We expect more NDIS
participants will aspire to work and can be supported to do so in the future.

As the Minister for Social Services and Assistant Minister for Social Services and
Disability Services, we want to ensure future Government policy allows for supported
employment, while also meeting Australia’s commitment under international law to
promote the rights of persons with disabilities to work.

This Discussion Paper is a chance for you to have your say. It builds on the work of
the Disability Employment Taskforce in 2015 and complements reforms to Disability
Employment Services that we announced in May 2017 to increase the employment of
people with disability.

We invite you to continue working with us to ensure a strong future in supported
employment for people with disability.

The Hon Christian Porter MP The Hon Jane Prentice MP
Minister for Social Services Assistant Minister for Social Services
and Disability Services

7 December 2017
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Introduction

Supported employment plays a vital role in improving the social and economic
participation of many people with disability in Australia.

A greater quality of life is enjoyed by people who experience a sense of economic
contribution and earn their own discretionary income from employment.

The 2011 Deloitte Access Economics report, ‘The Economic Benefits of Increasing
Employment for People with Disability’ concluded that Australia would increase its
Gross Domestic Product by $43 billion if the employment gap between people with
disability and people without were reduced by one third.

The Australian Government spends over $220 million each year to support around
20,000 people, with moderate to severe disability, to receive employment support in
their workplace.

Funding to support these employees is transitioning to the National Disability
Insurance Scheme (NDIS). The NDIS re-envisages how people with disability receive
support, allowing more choice and control over how, when and where supports are
provided, and gives people with disability certainty they will receive the supports they
need over a lifetime. This presents new opportunities for people with disability to
choose their supports, and for providers of employment supports to operate in the
growing open market of the NDIS.

While the disability employment landscape is changing, the Government is committed
to supporting people with disability to work where they have the capacity to do so.
The number of people with disability receiving ‘employment supports’ in full scheme
NDIS is expected to grow significantly beyond the existing cohort of 20,000
supported employees.

This is good news for people with disability and good news for the Australian
economy. It provides current Australian Disability Enterprises (ADEs) an opportunity
to continue supporting employees in a new NDIS market.



Purpose of the discussion paper

This discussion paper describes the future landscape for supported employment and
asks how the sector can position itself to transition to the full scheme of the NDIS.

It intends to continue a conversation with supported employees, their families and
carers, services providers and advocates about how the Government can support
people with disability to work. It builds on the work of the 2015 Disability Employment
Taskforce and the May 2017 announcements to reform Disability Employment
Services (DES).

This discussion paper invites input from interested stakeholders on the following
areas:

e principles to guide the Government’s future policy direction for supported
employment

e strategies to support employment participation for people with disability

o strategies to support employers and service providers to provide effective
employment opportunities

o strategies to facilitate greater choice and control for NDIS participants.

People with disability and their families and carers, ADEs, employers of people with
disability, peak bodies and other interested stakeholders are invited to make a written
submission on any or all of the questions raised in this discussion paper.

All submissions will be considered in future policy development.

Submissions are to be uploaded on engage.dss.gov.au by 9 March 2018.

The Department of Social Services (DSS) will treat all submissions as
non-confidential, unless clearly indicated. Please keep your responses succinct
where possible. You may choose to respond to all or a selection of the questions
within this paper.



What is the landscape for employment of people with
disability in Australia?

According to the Survey of Disability, Ageing and Carers (SDAC), in 2015 there were
over 2.1 million Australians with disability of working age. Of this group, only

53.4 per cent were in the workforce or actively seeking work, compared to

83.2 per cent for people with no disability. Furthermore, only 25 per cent of people
with a profound or severe core activity limitation were active participants in the labour
market. This means that over a million Australians of working age with disability were
outside the workforce and there is significant scope to support more people with
disability into employment.

The Australian Government is committed to its obligations under the United Nations
Convention on the Rights of Persons with Disabilities to provide equitable access to
work. To fully support and enable the right of people with disability to work, the
Government is working to ensure that supports are available.

The National Disability Strategy 2010—-2020 provides a ten-year national policy
framework for all levels of government to improve the lives of people with disability.
Outcome three of the Strategy focuses on economic security, a critical element of
which is employment.

Despite significant investment by the Government in employment services, the labour
force participation rates for people with disability have remained largely unchanged
for the past 20 years. DSS estimates around 237,000 Disability Support Pension
(DSP) recipients of working age may be eligible for employment assistance, and are
not participating in employment, education or an employment assistance program.

The terms ‘open’ and ‘supported’ employment have been used to describe the
different employment settings and employment supports available to people with
disability to enable them to participate in work, or to build capacity for work.

20,000
(current
supported
employees in
ADEs)

189,000 DES
participants

460,000 NDIS
participants




‘Supported’ employment generally refers to employment in enterprises that have as
their primary purpose employment of people with disability, and where the majority of
employees have disability. There are often mixed industries within enterprises to
cater for their employees, and there are higher levels of job customisation.

‘Open’ employment refers to employment where the jobs are open to all people, with
or without disability. People with disability who wish to receive assistance to find
employment in the open labour market can register with a DES provider.

Funding for ‘supported’ employment is transitioning to the NDIS. Many NDIS
participants are, and will be, eligible for employment services to achieve or remain in
employment. The shift to open employment may increase over time as NDIS
participants take advantage of new opportunities through the NDIS to address their
immediate support needs and build capacity to find, trial and maintain open
employment.

The Government will invest around $5 billion in employment services and supports
for people with disability over the next four years through DES and ADEs as they
transition to the NDIS.

For the purposes of this discussion paper, the key focus is supported employment.
Its interface with open employment services and settings is important to fully
understand the options available to supported employees as NDIS participants.



Commonwealth employment services for people with
disability

jobactive is the Government program supporting more Australians into work,
including people with disability. It connects job seekers with employers and is
delivered by a network of jobactive providers in over 1,700 locations across Australia.
Through a jobactive provider, people with disability can access the same range of
supports that are available to all Australians, to assist them to find and keep a job.
Jobactive providers offer flexible and tailored services to meet a job seeker’s
assessed needs. There are currently around 800,000 job seekers receiving
assistance in jobactive, of which around 200,000 are registered as having a
disability.

Disability Employment Services (DES) is the Government’s specialist open
employment program for people with disability whose disability is assessed as the
main impediment to them gaining employment.

There are two separate sub-programs within DES. These are:

1. Employment Support Services for job seekers with permanent disability
and an assessed need for regular ongoing support in the workplace, and
2. Disability Management Services for job seekers with disability, injury or

health conditions who are not expected to need long-term support in the
workplace but may need irregular flexible support to keep a job.

The program in its current form was introduced on 1 March 2010. Through DES
providers, the program delivers a suite of employment services to people with
disability, injury or health condition, in the open labour market.

Services provided through DES include: allied health services to assist people to
improve their work capacity, assistance with job search, résumé preparation, and
support for education and training. Related initiatives in open employment provide
wage subsidies and targeted employer engagement. These supports are tailored to
each individual to help them into long-term, sustainable work. Participating in DES
also satisfies mutual obligation requirements for people on some types of income
support who are required to actively look for work in order to receive their payments.

There are currently around 189,000 participants in DES. DSS currently contracts
117 DES providers in around 2,000 sites, across 110 non-remote geographical areas
nationally. Since March 2010, there have been over 375,000 job placements.

DES providers are not funded to employ the people with disability who they support
to seek employment. Rather DES providers offer support to enable participants to
prepare to access and maintain work in open employment. Following community
consultation, key changes will be implemented from 1 July 2018, to improve DES
performance.



Profile of DES Participants

o 44 per cent of DES participants have a physical disability

e 38 per cent have a psychiatric disability

e Four per cent have an intellectual disability

o DES participants must have an assessed current or future work capacity of eight
hours per week as determined by an allied health professional via an Employment
Services Assessment or a Job Capacity Assessment (ESAt/JCA)

o DES participant ages range from under 20, to over 65, with an average age of 43

e 78 per cent of DES participants are accessing Newstart or Youth Allowance

e 11 per cent are accessing the DSP

o Over 95 percent of DES participants are paid a full award wage, and

e At any given time there are 189,000 DES participants accessing support through
DES providers that are collectively paid up to $800 million annually.

DES funding

From financial years 2017-18 to 2021-22, the Government will invest over $3.4 billion
in DES and associated services to assist people with disability to gain employment in
the open labour market.

Under the banner of DES, the Government also funds a range of services targeted to
support employers to employ people with disability, referred to as Employment
Assistance and Other Services, which includes the Employment Assistance Fund,
the Supported Wage System, the Wage Subsidy Scheme and the National Disability
Recruitment Coordinator.

Service fees are paid to DES Providers to cover the services delivered to DES
participants while receiving employment assistance.

DES Outcome Fees are paid in recognition of the amount of work DES Providers do
to assist each participant to find quality employment that suits their individual skills
and interests.

Ongoing support for DES participants in the workplace can be provided in a range of
ways:

o flexible ongoing support is paid at $400 for each instance of support, up to six
instances in any six-month period

¢ moderate and high ongoing support in the workplace attracts fees of up to
$13,200 annually. Moderate ongoing support may include 12 instances over
six months and high ongoing support up to 24 instances in a six-month period.
The modes of contact and time supporting a participant are not prescribed.

Work Based Personal Assistance

Work Based Personal Assistance is predominantly accessed through the NDIS.
However, DES providers also offer Work Based Personal Assistance with fees paid
at $35 per hour for Work Based Personal Assistance provided by the DES Provider
and $45 per hour for assistance purchased from another provider.

10



Supported employment and Australian Disability
Enterprises

The Government’s supported employment program for people with disability is the
Disability Employment Assistance (DEA) program.

DEA funding for existing supported employees who are eligible for the NDIS is
transitioning to the NDIS. Under the DEA program, case-based funding, which has
been in place since 2004, is provided according to an online assessment used by
ADEs to record the work-related support needs of a supported employee to maintain
their employment.

ADEs employ and deliver support to around 20,000 supported employees. ADEs
employ people with moderate to severe disability to engage in a wide variety of work
and offer: social, behavioural and cognitive assistance; physical and personal care;
communication and workplace environment assistance and adjustment; special
medical assistance and other assistance to connect with other services.

ADEs have historically operated with funding for a capped number of clients.

With opportunities for market expansion under the NDIS, ADEs are well positioned to
attract more employees, where their commercial businesses provide opportunity to
do so.

The NDIS transforms the way in which the disability services market operates.
Participant choice and control is a central pillar of the NDIS, which will change the
nature of the relationship between consumers and service providers. Due to the scale
of the reform, the maturing of the new NDIS disability services market is expected to
take up to ten years.

By the end of 2017, over 8,000 supported employees are expected to have
transitioned to the NDIS. In total, around 19,000 supported employees of the existing
20,000 will be transitioned by the time the NDIS is at full scheme.

The NDIS is expected to reach full scheme by mid-2020 with the number of people
receiving ‘employment support’ in full scheme expected to grow significantly beyond
the existing number of people working in supported employment.

The National Disability Insurance Agency (NDIA) is currently mirroring the ADE
case-based funding model and is considering whether pricing controls for employment
support are required.

11



Profile of supported employees

e 70-75 per cent of supported employees have an intellectual disability

e The average weekly wage for a supported employee is $121.72

e The average hourly rate is $5.61, with wages ranging from $1.00 per hour to full
award wage

e All supported employees qualify for DSP

e The pension income test free area (including for DSP) from 1 July 2017 is $168 per
fortnight for singles and $300 per fortnight for couples combined

e Supported employees must be able to work a minimum of eight hours of work per
week as determined by employer, employee and family and carers

e The average hours worked are 23 per week

e Supported employee ages range from under 20, to over 65, with 41 the average
age, and

e The average cost of employment support from the Government per supported
employee is $11,800.

12



Supported employment sector funding

For existing supported employees in ADEs, over $1.3 billion in funding is allocated
between 2015-16 and 2019-20. Over $220 million per year is available through the
DEA Program and associated initiatives, which deliver employment supports. Over
$180 million has been made available in transitional funding support to assist the
sector to adjust to higher wages, and undertake business planning for the future and
the transition to the NDIS.

Funds supporting ADEs to access business improvement advice have been fully
committed. Use of wage supplementation has been low while industrial relations
issues associated with wage assessment are under consideration by the Fair Work
Commission.

Disability |
Employment 221.817 211.263 221.271 227177 232173 1,113.701
Assistance (CBF)

Quality Assurance

1.047 1096  1.077 1052  1.076 5.348
Payments
CBF Program ) 415 078  3.000 0000  0.000 14.195
Support
Total 1.133.24
BSWAT Wage
Supplementatonand ~ 6.861 2400 26.390 52.807 42.737 131.195
Case Management
New Wage Tool
Vared Sws) 0978 1832 7754 7777 0.000 31.831
Business g o9s 6014  1.008  1.014  0.000 17.022
Improvement
Total 180.048

Annual average

$2,500 employment support

$11,800 “’:J‘lfma' and transitional

(employment funds available on
support) per person basis
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Supported employment funding

Currently ADEs are funded for a capped number of places, with a price per place for
each person with a disability. This case-based funding is paid monthly in arrears to
the ADE while the supported employee remains in employment.

Current case-based funding core Amount (GST exclusive)
fees —2017-18

Intake Fee $634
Employment Assistance Fee (or Pre- $634
DMI Fee) (up to a maximum of $7,608)
(per month, for up to 12 months)
Employment Maintenance Fee Amount Per Amount Per
Month Annum
DMI' Level 1 $375 $4,500
DMI Level 2 $634 $7,608
DMI Level 3 $953 $11,436
DMI Level 4 $1,264 $15,168

There are a number of supplementary payments to ADEs, which are additional to
case-based funding.

Highly Nil. Nil.
Accessible:

Accessible: $1,509 $18,108

Moderately $3,017 $36,204
Accessible:

Remote: $4,526 $54,312

Very Remote:  $6,029 $72,348

" The Disability Maintenance Instrument (DMI) is an online assessment used by ADEs to record the
work-related support needs of a supported employee to maintain their employment. The DMI provides
a score for a supported employee, which translates into one of four funding levels for support with
‘DMI Level 1" being the lowest funding level (representing lower support needs) and ‘DMI Level 4’ the
highest (representing higher support needs). The DMI is not aligned to the number of hours worked.
For example, an employee working eight hours who is assessed at a ‘DMI Level 4’ will receive the
same funding as a supported employee working 25 hours who is also assessed at a ‘DMI Level 4'.
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Work-based personal assistance also attracts an additional fee for services.

Either:
»$35 per hour where the work based
personal assistance is provided by an
Assistance
(2015-2018) Approved Support Worker from within
the Outlet

Work Based
Personal

or

+$45 per hour where the work based
personal assistance is purchased from a
second agency, and is provided up to a
maximum of 10 hours per week.
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Key differences between the current operation of open and
supported employment in Australia

Supported Employment — Australian
Disability Enterprises

Open Employment —
Disability Employment Services

ADEs receive funding to assist directly
employing people with disability and
particularly to provide the supports
those people need at work.

ADEs act as a link, helping people with
moderate to severe disability gain training
and experience to confidently step into
open employment or to continue in
supported employment if they choose.

ADEs create employment opportunities
through designing jobs around the
individual abilities of people with
disability. ADEs provide significant
workplace modifications to accommodate
the abilities of their workforce. The majority
of an ADE’s workforce has a disability.

Once placed in an ADE, a supported
employee generally immediately
commences in a job role.

An ADE will adjust a supported employee’s
daily job tasks to suit their abilities,
meaning an equivalent open employment
job role may not be completed by one ADE
employee.

A supported employee will often receive
daily access to employment and
personal care supports by support staff
embedded within (and employed by) the
ADE. This allows for a greater intensity
and frequency of support that can be
provided to individuals.
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DES providers are not funded to directly
employ people with disabilities looking
for work; rather they are funded to help
those people gain employment
readiness, to then gain employment with
employers looking for workers in the
open labour market.

Generally a job will not be redesigned for a
DES participant, rather a DES provider will
focus on finding a ‘good job match’ for
the participant’s abilities. A DES participant
may also access wage subsidies available
through jobactive.

A DES participant is generally not working
with a majority of staff with disability, but
rather in a mainstream workplace.

On entry to DES, a participant is
generally not yet employed.

A participant can receive services and
assistance to prepare for work, build
workplace skills, undertake training, find
work, change jobs, and access workplace
modifications. Most DES participants who
achieve employment exit the program as
independent workers.

Once a DES employment placement has
been made, a DES provider may provide
varying levels of ongoing employment
support and personal assistance to DES
participants (i.e. flexible, moderate or high
ongoing support). Support contacts are
usually not provided on a daily basis.




Challenges faced by the supported employment sector

The current disability employment landscape presents three challenges for supported
employees and the businesses that employ and support them.

Transition Industrial-
of based
employment challenge to
supports to wage
NDIS setting
Market
pressures

Transition of employment supports to the NDIS

The NDIA is currently replicating DSS case-based funding for assessed support levels for
existing ADE workers, regardless of hours worked. The allocation of funds in individual
participant plans does not yet accommodate all case-based costs (e.g. remote services
delivery).

The future market will be ‘demand driven’ meaning ADEs and other organisations must
market themselves as providers of employment for all NDIS participants who have a
component in their package to purchase employment supports.

The Government envisages a more open market in a mature NDIS, and stronger pathways
may be established between ‘open’ and ‘supported’ employment.

In an open NDIS market, the need for supported employment pricing controls is not yet
resolved.

Industrial relations based challenge to wage setting

In recent years, ADEs have experienced uncertainty about the way they calculate wages
due to the ceasing of the use of the Business Services Wage Assessment Tool (BSWAT)
in 2015.

The finding of the Full Federal Court of Australia in December 2012, of indirect
discrimination in the use of the BSWAT for two supported employees in
Nojin v the Commonwealth may have implications for the use of other wage tools.

The Fair Work Commission is considering the removal of all competency-based wage tools
through the Modern Award Review to the Supported Employment Services Award 2010,
the relevant industrial award for enterprises offering supported employment.

Business pressures

ADEs are subject to significant challenges apart from wage pressures. Some ADEs are
engaged in declining industries at risk of digitalisation, off-shore processing, and
mechanisation and automation, while many ADEs operate with small profit margins.

Regional and remote ADEs are likely to be at greater risk of viability challenges from other
locational economic factors, including unemployment, participation rates, local industry
concentration, and relative economic disadvantage.
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Opportunities for the supported employment sector

The rollout of the NDIS to full scheme presents opportunities for existing and new
businesses to expand and diversify, as they offer greater choice in employment settings
and supports available to NDIS participants.

New
employers/
Removal of providers
capped places and
opportunity to
innovate
Employment

supportsas a
flexible suite of
services

Removal of capped places

Supported employment places will no longer be capped under the NDIS. This means
increased opportunities for businesses wishing to offer employment to more participants
and/or specialise in delivering employment supports for this growing cohort.

New employers/providers and opportunity to innovate

There will be increased opportunity for new providers to offer employment and deliver
employment supports. Employers and support providers will not be constrained by the
employment settings and support models that operated under case-based funding.

Existing and new providers will have opportunities to engage in innovative service delivery.

Employment supports as a flexible suite of services

Opportunities to deliver an expanded suite of services to supported employees will be
possible, acknowledging many ADEs already offer a broad range of services.

Some businesses may choose to explore the provision of more seamless service transition
between supported and open employment, as a person’s capacity to work improves.
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What will the supported employment landscape look like at
full scheme roll out of the NDIS?
In consultation with supported employees, their families and carers, employers, advocates

and other interested stakeholders, the Government will consider policy options to underpin
a strong future for supported employment, guided by the following foundational principles:

An ‘employment first’ approach for all NDIS participants of working age —
strengthening employment outcomes for people with disability, with support from
their families and carers, educators and NDIS Local Area Coordinators and
planners, so that employment opportunities are available through a range of
pathways which suit their working preferences.

A diversity of employers providing employment supports — building market
capacity for new employers in the market offering labour-hire, social enterprise
cooperatives and other diverse employment models.

Strong and viable disability enterprises — with ADE transition and reform
supported through sustainable NDIS funding in participant plans and pricing controls
for employment supports.

Employees and employers have certainty about industrial wage setting —
resolution of matters before the Fair Work Commission provides confidence to ADE
businesses and new employers in the market when accessing available industrial
provisions designed to promote the employment of people with disability.

Have your say on the guiding principles

1. Are there other principles, which should guide the Government’s

policy direction for supported employment?

19




Transition to the future landscape

The diagram below shows the expected movement of employees, including the increase of employees accessing employment supports in
the NDIS and the expected opportunities for employer/providers. These examples demonstrate what is already occurring in the NDIS, and
where there is real opportunity for growth and diversification among current businesses and for new employer/providers in the market.

Consultation will assist to refine what the transition to the future landscape could look like.
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Employment

Mixed model employment including existing ADE models, social enterprises,
cooperatives, labour-hire.
or
Specialist providers of supports as non-smployers.
or
Specialist employers out sourcing employmeht support.
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Discussion Topics

Strategies to support employment participation for people with
disability

What employee experiences may look like in the future

At full scheme NDIS, participants who are in supported employment are both a
consumer of employment-related supports and an employee of a business. However, the
NDIS also allows participants of the scheme ‘choice and control’ over who they work for,
and which employer best supports them to reach their maximum potential in work.
Where ADEs continue to operate a similar model, supported employees may continue to
access those supports from their employers. However, in an emerging market, it is also
likely that some employees will choose to access their supports from other providers.

In the early stages of NDIS transition, employee experiences have included:

e current ADE employees who choose to remain in their current employment

e current ADE employees who transition to new employment opportunities (either
supported employment or open employment), because of their preference or
because the ADE no longer provides employment supports in the NDIS

e current ADE employees who transition to non-employment options

e NDIS participants who are not currently employed and have approached the NDIS
for employment supports, and

e a modest number of ADE employees have commenced in DES and participate
concurrently in both programs.

Challenges in getting there

How people with disability understand and are best able to exercise choice and control is
a key challenge for the NDIS. Understanding the intersections between the employment
relationship and the consumer relationship is crucial.

While ADEs actively support and promote employee transition to open employment, the
number of supported employees that move into open employment is small. The number
of supported employees that remain after moving into open employment is smaller still.

Allowing flexible complementary servicing between DES and ADEs has provided some
employees with the security of maintaining ADE employment while they look for open
employment. To ensure participation in DES is appropriate, ADE employees must meet
the usual eligibility requirements for DES including having an Employment Services
Assessment (ESAt) or Job Capacity Assessment (JCA) which confirms they have the
capacity to work for at least eight hours per week in open employment with support from
a DES provider. The take-up of complementary servicing has been modest, suggesting
work could be done to better promote or target this option more effectively for eligible
supported employees.

Work could also be done to look at transitional options to support participants who may
not be DES eligible but would like support to explore open employment options.
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Have your say - Discussion questions

2. What is a ‘good’ participation outcome for a supported employee
and how can good outcomes be measured?

3. What do supported employees most value about working in an
ADE?

4. Why do most supported employees transition back to supported
employment from open employment?

5. How can more supported employees be provided the opportunity to
choose open employment?

6. Why is participant access to concurrent DES and ADE support
services so low?

7. What is the role a supported employer can play in building
employee capacity for transition to open employment?

8. What will attract NDIS participants to employment opportunities in
the future?
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Strategies to support employer/providers to offer effective
employment opportunities

What employer/provider experiences may look like in the future

In the future there will continue to be opportunities for current ADEs and new NDIS
sector market entrants to employ people with disability and/or offer the supports that
enable them to participate in employment.

ADE experience in the NDIS to date shows that not all ADEs will choose to operate as
they have done in the past.

ADE Reform

Some ADEs have accessed funds to seek business improvement advice, including
advice on how to reform their businesses. For example, some ADEs have created
labour-hire arrangements where groups of supported employees are placed in other
commercial businesses.

In a growing market, there are also opportunities for ADEs to leverage procurement
opportunities, and with uncapped places, expand or change their business model.

Some ADEs have taken the opportunity to capitalise on marketing to offer
non-employment supports and attract associated funding available through the NDIS,
allowing continued support to NDIS participants and ongoing business viability.

There is also opportunity for ADEs to specialise as providers of employment supports for
people with disability, as supported employees are ‘placed’ in other commercial
businesses.

Some ADEs have accessed funds to assist in making independent business decisions to
exit the employment market and close their businesses. New providers of employment
and employment supports

It is expected market forces will provide opportunities for new, viable organisations to
develop and offer supports, with participants accessing sustainable NDIS funding for
employment supports.

Options to encourage new providers or start-ups offering these supports, and testing of
innovative employment models, could be considered by Government for future
development.

Challenges in getting there - existing employers and providers

ADEs continue to face a range of challenges relating to wage pressures, declining
industries, locational economic factors and small profit margins.

Strategies have been implemented in the past to encourage ADEs to reform their
business models and address other viability challenges, with mixed success. Any future
support would need to be carefully developed to provide a clear pathway for
transformation, over a defined period, and tied to future DES or NDIS funding models.
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The experience of social enterprises and other entities established to support people
with disability at work, could inform future possible strategies. Government investment,
or industry adjustment, could be targeted to capitalise on successful models, which
provide good outcomes for supported employees.

Wage supplementation has been made available for ADEs that choose to transition to a
productivity-based wage assessment tool, being the Supported Wage System (SWS) or
varied SWS, once in effect. However, use of the supplementation has been limited and
wage uncertainty continues to undermine ADE confidence and business planning.

Consideration is being given to whether pricing controls for ‘employment supports’ for
existing supported employees and new market entrants will be needed, and how
providers can navigate the NDIS and DES funding system when supporting participants
who choose to transition between supported and open employment.

Have your say - Discussion questions

9. How are ADEs marketing their services to an expanded market of
potential NDIS participants?

10. What is the range of NDIS supports that ADEs currently offer?

11. What costs would be involved for ADEs that choose to:
a) reform to more open employment models?

b) redevelop as service providers offering other NDIS supports?

c) specialise in the provision of employment support as a
non-employer?

12. Should the Government have a role in supporting new market
entrants and start-ups in the short-term?

13. What investment, or industry adjustment will promote viable
expansion in the employer/provider market?

14. How could employer/providers share learnings of their success
and failures within a competitive market?

15. How can wage supplementation be better targeted?
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Strategies to facilitate greater choice and control for NDIS
participants

The role of the NDIA into the future

The NDIS provides support and assistance, including financial assistance, to people with
disability to aid them in exercising choice and control in pursuit of their goals.

This includes supporting people with disability to participate in and contribute to social
and economic life to the extent of their ability. Reasonable and necessary supports for
people with disability can be provided to develop and support their capacity to undertake
activities that enable them to participate in the community and maintain employment.

People with disability should also be supported to receive assistance outside the NDIS,
including support to coordinate services accessed under the NDIS and with mainstream
employment services, such as DES.

Challenges in getting there

In the initial transition phase for existing supported employees that are eligible for the
NDIS, participants’ employment supports are generally reflecting the supports they
currently receive in their ADE, with funding mirroring case-based funding.

The NDIA has a market stewardship role to encourage providers to invest in delivering
NDIS services including employment services. However, the NDIA does not find work for
participants.

In order for businesses of all sizes and types to sustainably grow and innovate under the
NDIS, and promote their services to existing and future NDIS participants, there needs
to be clarity about market development.

Different planning approaches for various age cohorts may present opportunities for
greater choice in employment to suit a range of working preferences and life stages.
For example, for younger people and those entering the workforce (including options
available through School Leaver Employment Support (SLES)), for established or
mature aged workers, and for employees transitioning to retirement.
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Have your say - Discussion questions

16. How can the NDIS enable an employment first approach in
planning?

17. How do current assessment processes drive the inclusion of
employment supports in an NDIS participant’s plan?
a) Are existing employment assessment processes appropriate
for NDIS participants?

18. Are there different approaches to planning that could be explored
for different groups of supported employees (e.g. younger
workers, established workers, retirement transition)?

a) How could SLES better support school leavers to build skills
and confidence in order to move from school to employment?

19. What role could or should an NDIA Local Area Coordinator or
planner have in linking participants to an employment
opportunity?

20. What role could or should NDIA market stewardship have in
developing a market with a range of employment, other support,
or participation options for existing supported employees?
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Next steps

The discussion paper invites you to have your say.

DSS intends to undertake a range of consultation activities to engage directly with:
¢ Australian Disability Enterprises

Supported employees

Families and carers of current supported employees

Disability Employment Services Providers

The National Disability Insurance Agency (NDIA)

Providers of employment supports, registered with the NDIA

Peak organisations representing disability services

Advocates representing people with disability and lived experience of disability,

and

e Other stakeholders identified in consultation with the Department.

Your input will help inform policy development. Workshops and interviews will allow for
exchange of information, experiences and insights to ensure a better understanding of

the needs of around 20,000 supported employees and future NDIS participants seeking
employment across Australia.

The Government and DSS understand the importance of ensuring that any future
changes to supported employment policy are fair, thoroughly discussed, planned and
smoothly implemented for employees, their families and carers, and ADEs.

The consultation period

The consultation period for this discussion paper is open from:
7 December 2017 to 9 March 2018.

Interested individuals and organisations are invited to provide written submissions to
DSS through engage.dss.gov.au by 9 March 2018.

The closing date for uploading submissions is 5:00pm Friday 9 March 2018 (AEDT).

27



Consultation timeline

December 2017 Discussion paper released for consultation until
9 March 2018

January / February / March Targeted consultation workshops
2018
February / March 2018 Interviews with supported employees — subject to

ethical approval for engaging with vulnerable people

March / April 2018 Review of submissions to the discussion paper
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FAIR WORK COMMISSION
4 Yearly Review of Modern Awards

Supported Employment Services Award 2010

Matter No: AM2014/286

FURTHER STATEMENT OF STEPHEN CHARLES BURGESS

I, Stephen Charles Burgess, of 254 Nolan Street, Unanderra, New South Wales, state as follows:

BACKGROUND

1. I am the Group Manager - People, Culture & Support Services of The Flagstaff Group Limited
(Flagstaff).

2. I have submitted a previous statement to the Fair Work Commission, dated 21 September

2017 and filed on 25 September 2017.

RESPONSE TO PAUL CAIN’S STATEMENT DATED 21 NOVEMBER 2017

3. I have reviewed the statement of Paul Cain, dated 21 November 2017.
Response to paragraphs 90 to 118 of Mr Cain’s Statement

4. In response to paragraphs 91 to 93 of Mr Cain’s statement, it is true that many people with
disabilities are suitable for appropriate roles in open employment subject to the appropriate
supports being in place. However, in my experience, | have not seen many instances to
support a suggestion that employers in the open labour market have the ability and
wherewithal to provide the right level and type of support. Open employment employers are
generally not sufficiently resourced, qualified or experienced to provide the level of supports

that a person with a significant disability would require.

5. I agree that it is important that the Fair Work Commission is not inadvertently misled by
statements, just as it is equally important that the Commission is not misled by single
paragraph snippets from an extensive and detailed document such as the Evaluation of

Disability Employment Services (DES) 2010-2013 as referenced by Mr Cain.

6. In response to paragraph 94 of Mr Cain’s statement, whilst the suggestion could be made

that the Disability Employment Service (DES) may be well placed to provide such support, the




final paragraph in section 7.2 of the Evaluation of Disability Employment Services (DES) 2010-

2013 (the Evaluation Report) referenced by Mr Cain states the following:

Peak organisations recognised that few DES providers had the specialist skill sets and
competencies required to support participants with moderate intellectual disability
and the consultations highlighted the need for specialist services to help these

participants achieve and maintain substantial employment.

| note Mr Cain’s further comments from section 7.4 entitled ‘Appropriateness of a fee

loading for participants with moderate intellectual disability’ in the Evaluation Report where

Mr Cain specifically includes the quote "There is no doubt that this is a group of job seekers

with exceptionally high needs, who face considerable odds in the open labour market. What

appears to set them apart is the body of evidence of their potential to succeed given the

right type of service".

in my view, this quote, if it is to be considered as a supportive submission for people with

intellectual disability being readily able to enter the open employment environment, is

somewhat tempered when section 7.4 is read in its entirety. This is particularly the case

when this section includes findings such as:

(a)

(b)

Three elements are said to characterise high quality services for this group: high
expectations, person-centred goals, and collaboration between service providers
(Grigal et at., 2011). Along with specialist practical supports there must be a strong
conviction that people with significant intellectual disability can succeed in open

employment.

The importance of job customisation is also emphasised because people with more

severe intellectual disability are rarely able to fill advertised vacancies:

"This approach is designed to result in employment where job tasks are
carved from an existing job or created to match the skills and
accommodation needs of the job seeker so that the employer's operation is
helped in a specific way. Thus, the individual has a 'customised’ job
description that did not exist prior to the negotiation process, along with
other negotiated conditions of work, such as productivity expectations or

work schedules." (Luecking 2011: 262)




10.

11.

(c) Job customisation requires a much deeper level of interaction between disability
employment initiatives and employers. This is employer engagement at a local, often

personal, level.

"Employers cited the value of competent disability employment professionals who
helped identify operational improvements as a key reason for hiring and retaining
employees with intellectual disability and multiple disabilities, in spite of the fact that
their employment was contingent on significant customization of job duties and
conditions of work ... Continuing campaigns to 'raise employer awareness' will have
limited effect on actual employer hiring behaviour without simultaneous
improvements in connecting employers to actual applicants with intellectual

disability." (Luecking 2011: 265)

(d) The notion of becoming 'work ready' through a period of employment assistance
does not translate as easily for this group as for other job seekers. A person with
significant intellectual disability can, with considerable intervention, become ready
to perform a specific set of tasks in a given workplace but their lack of adaptive
behaviours means that readiness for one job does not confer readiness for similar

jobs and work environments.

As noted by Mr Cain, in my first statement, | stated that Flagstaff employs supported
employees who have significant barriers to securing employment in the open employment
market, however it is my view that ‘significant barriers’ is not limited to barriers as a result of
a person’s disability, and that such barriers also include a lack of vocational skills which ADEs

are, in my opinion and experience, particularly well placed to provide.

In paragraph 96 of Mr Cain’s statement it is stated that | have inferred that “there is a
proposal before the Fair Work Commission for the payment of "close to, or actual, minimum
wages" for employees with disabilities in ADEs.” | contend that no such inference is made.

I made this statement based on internal wage modelling undertaken by Flagstaff.

In paragraph 98 of Mr Cain’s statement he states “The statement at paragraph 87 suggests
that the jobs of employees with disability are not part of a "complete job". This is not so”.
Paragraph 87 of my original statement does not suggest that that the individual tasks
undertaken by supported employees are not part of a complete job. In fact, this is the case.
Flagstaff routinely undertakes ‘Job Customisation’ (a recognised process as outlined in the

Evaluation of Disability Employment Services (DES) 2010-2013 referenced by Mr Cain) in
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12.

13.

14.

15.

order to create roles for people with a disability. We almost always break down a role into
separate isolated tasks, which are based on the tasks that a supported employee is able to

perform.

For example, in a non-automated commercial laundry, a person without a disability may be
hired to work as a Production Assistant where, as part of their normal shift, they may be
expected to receive soiled lined, sort the linen into appropriate wash cycle piles, prioritise
loads based on production needs, transport the linen to washing machines, program a wash
cycle, monitor that cycle, removed the washed product, transfer it to a dryer, monitor the
dryer cycle, perform regular & routine cleaning of the washing machines & dryers (i.e. lint
filter cleaning), process linen through ironers, fold washed items, correctly count the items
into piles, place the laundered items into the correct customer dispatch bags, correctly place
the bags into dispatch/storage locations, and process & prepare customer orders for

dispatch.

At all times during every aspect of each task, the person would be required to apply varying
quality control techniques. However, Flagstaff's commercial laundry customises that
traditional role by breaking the role down into individual tasks for our supported employees
to undertake one task (or sometimes more than one task) that is within their capacity and
within the limitations of their disability. For instance, a person with low functioning autism
may not only be physically capable, but may also psychologically prefer, to efficiently &
continually undertake one repetitive task such as placing linen through an ironer but may not

be able to undertake multiple and/or regularly changing tasks.

In response to paragraph 106 of Mr Cain’s statement, from my 12 years of experience of
working with people with a disability in a factory and production based environment, any
comparison between the myriad of regular behavioural, emotional and vocational challenges
experienced by many of supported employees with the occasional productivity bottleneck or
machinery failure that may be experienced in an automated environment is disingenuous in
the extreme. The issues faced by supported employees in an ADE environment are not

comparable in any way with issues faced with machinery in an automated environment.

The Automation bottlenecks referenced by Mr Cain can be resolved by immediate
equipment replacement, immediate staff replacement, allocation of additional tasks to other
staff, re-location of plant and equipment or immediate re-programming of equipment. None

of these are options available to ADEs in a supported employment environment.
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16.

17.

In response to paragraph 115 of Mr Cain’s statement, | say that my concern is the unknown
level of potential wage increases should the SWS be implemented as the only wage tool

option.
As referenced paragraph 47 of section 6.7 of Attachment D to Mr Cain’s statement:

A sample of 450 assessments (10%) for June 1997 to June 2000 showed 89 clients
were assessed once, 146 clients were assessed twice and 22 clients were assessed
three times or more during the period. For the clients receiving multiple assessments
58.5% of subsequent assessments resulted in no change, 31.6% resulted in an

increased rate of assessment and 9.8% resulted in a decrease.

Response to paragraphs 28-31 of Mr Cain’s statement

18.

19.

20.

Mr Cain is correct in his observation that the Commonwealth provides funding to ADEs to
provide Employment Assistance to supported employees and the amounts he provides are
also accurate. However, it is a common, albeit incorrect, assumption that such funding is
sufficient and what Mr Cain does not provide however; is the comparison between funding

and the actual costs of providing this Employment Assistance.

Previously funded by the Department of Social Services (DSS), Employment Assistance
funding is now in the domain of the National Disability Insurance Agency under the National
Disability Insurance Scheme (NDIS) and the inadequacies of the NDIS funding model are
acknowledged by the NDIA, are subject to protracted negotiations by the National Disability
Sector, are regularly reported in the media and certainly recognised by both Providers and

Participants.

Indeed it is also worth noting that on 7 December 2017 members of the National Disability
Service (NDS) were informed by the NDS that, in response to industry concerns, the NDIA wil
implement an immediate response for organisations in financial stress as a result of NDIS
payment delays. | point this out to emphasise that the Commonwealth model for funding of
supports for people with a disability could be better described as ‘broken’ rather than

sufficient and/or efficient.
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21.

22,

23.

24,

Whilst advocates who are not delivering actual funded supports may inadvertently believe
funding is sufficient, it is my experience that actual providers, particularly ADEs, will
overwhelmingly report a significant level of underfunding which has been the subject of

dissent and concern from the sector for many years.

| have heard the “you get funded for that” argument many times now as an active participant
in the conciliation process and it is frankly disheartening when people infer that Government
funding for workplace support has direct relevance to supported employment wages but
those same people do not, or will not, consider other regulatory workplace legislation and
requirements that directly affect wages and which, without judgement, make no allowances

or exceptions for workplaces employing people with a disability.

An example of this is the current WHS legislation which, again without judgement, does not
recognise the additional requirements, resources and indeed risk appetite, incurred by an
ADE when employing some people with a disability. Lost Time Injuries (LTls) have a direct
impact on Workers Compensation Insurance premiums and | am personally aware of

instances of LTls that have occurred as a direct result of the person’s disability.

No level of Commonwealth funding is provided to meet these other regulatory requirements
and | do not accept that employers in open employment would readily absorb and accept the
WHS and Workers Compensation risks that ADEs have as an everyday reality in their

operations.

Response to paragraph 43 of Mr Cain’s statement

25.

26.

27.

28.

ADEs do receive funding to train and develop the work capacity of individuals with disability

to maximise their productivity, including skills and strategies to stay on task.

However, as Mr Cain groups “skills and strategies to stay on task” as a subject of
development in work capacity, | am somewhat confused by Mr Cain’s opinion that “an

assessment of this behaviour does not help to measure job skills or determine classification”.

Rather, in my view, an assessment of skills after training is a legitimate, practical and fair
measure of a person’s job skills as is demonstrating the skills required to undertake the

inherent requirements of a role, or Job Customised ‘task’ in determining classification.

In my experience, an open employment environment would almost certainly expect any

worker doing any role to be able ‘to stay on task’, indeed | believe the appetite for a more
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generous and supportive approach for employees who are not able to meet this expectation
is generally confined to ADEs, although this expectation is not acknowledged or recognised in

any Commonwealth funding.

Stephen Charles Burgess

s [ - EL 4
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