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Introduction 

1. These submissions are filed in response to the Statement of the Full Bench dated 24 July 2017 

(Statement) regarding the preliminary views of the majority reasons in 4 Yearly Review of 

Modern Awards – Family and Domestic Violence Leave Clause [2017] FWCFB 3494 (“the 

decision”). 

2. The ACTU is pleased that the decision made findings on principle that are consistent with the 

case advanced in support of the claim.  In particular, the decision embodies important 

conclusions that: 

a) The existing entitlements in the Fair Work Act 2009 do not meet the needs of employees 

who experience family and domestic violence; 

b) Family and domestic violence is a workplace issue which requires a workplace response; 

c) Family and domestic violence is a significant problem with significant impacts on those 

who experience it and their families; 

d) Family and domestic violence has significant economic impacts both for the individual 

and for the general community; 

e) Family and domestic violence is a gendered phenomenon which disproportionately 

effects women; 

f) The circumstances faced by employees who experience family and domestic violence 

require a special response; and 

g) The provision of paid family and domestic violence leave would be a desirable outcome. 

3. Ultimately the decision did not accede to the ACTU claim to vary awards, on the basis that it 

was not necessary to meet the modern awards objective, a criteria expressed in the Fair Work 

Act 2009.   The disjuncture between the conclusions reached at (a)-(g) above and the ultimate 

result does much to highlight the concern expressed in other forums that the Fair Work Act 

2009 is not fit for purpose.  However, we do not delve into those issues here save to observe 

that the ultimate result in this case does not discourage the ACTU or its affiliates from 

continuing to pursue a paid leave entitlement outside of modern awards. 

4. These submissions address the following matters: 

(a) The list of submissions and evidence in the proceeding to date. 

(b) Proposed draft directions in respect of the future conduct of the matter. 

(c) The list of issues to be addressed by the parties and the Full Bench with respect to any 

award entitlement to family and domestic violence leave. 
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(d) Matters raised by the Community and Public Sector Union 

Submissions and evidence 

5. The ACTU has reviewed the list of evidence and submissions in the proceeding to date 

contained in Attachment A to the Statement. 

Part 2, Category 2 

Item 10 – ACTU Submission – Tender List – 28 November 2016 

6. This list and the documents referred to in it was tendered by the ACTU on 1 December 2016 

and marked as Exhibit B-28: see transcript 1 December 2016, PN2783. This Exhibit does not 

appear on the List of Exhibits at Item 15 (below). 

Item 15 – List of Exhibits 14–18 November 2016 

7. The majority of the evidence tendered by the ACTU is listed in this document. 

8. The document behind the link Exhibit B-2: Supplementary Report of Dr Peta Cox is not Dr 

Cox’s supplementary report. The ANROWS report at that link is actually attachment PC-4 to 

exhibit B-1. A copy of the correct exhibit B-2 is attached. 

9. A number of corrections were made to the report of Professor Cathy Humphreys, marked as 

Exhibit B-6. The corrected version does not appear to have been uploaded. The ACTU will 

provide the corrected version shortly.  

 

Proposed directions 

10. The ACTU does not oppose the proposed directions. 

11. We have assumed that a consolidated list of issues will be produced by the Full Bench in the 

final directions foreshadowed on 1 August 2017 (per paragraph 13 of the Statement). The 

parties’ submissions will be directed (without limitation) to the consolidated list.  

Proposed list of issues 

12. The ACTU proposes the following list of issues. 

13. The threshold issue is that identified by as Issue 1 in the Statement (at paragraph 10). This 

issue concerns whether award-covered employees should be entitled to unpaid family and 

domestic violence leave.  

14. The ACTU’s position is that the answer to this question is yes. 
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15. Following the threshold issues, and assuming that award-covered employees should be entitled 

to unpaid family and domestic violence leave, the ACTU proposes the following issues 

concerning the implementation of the entitlement:  

1 The number of days of leave per year. 

2 The circumstances in which leave is permitted, addressing: 

a. the definition of ‘family and domestic violence’ for the purposes of the clause; 

b. the circumstances in which leave may be accessed (eg, to attend court); 

c. who may access the entitlement. 

3 Whether the leave entitlement is available in full at the start of the year or accrues. 

4 The availability of leave for part-time and casual employees. 

5 The ability to take leave as a continuous, single-day, or other period less than a day. 

6 Notice and evidentiary requirements. 

7 Confidentiality of information provided by employees concerning their experience of 

family and domestic violence. 

8 Whether taking unpaid family and domestic violence leave counts towards continuity of 

service. 

9 Whether employees should be able to access their personal/carer’s leave NES entitlements 

for the purpose of family and domestic violence leave, addressing: 

a. the jurisdiction of the Commission to make such an award term; 

b. the merits of any such term; and  

c. the content of any such term, if different to the matters in (1) to (8) above. 

 

Matters raised by the Community and Public Sector Union 

16. The CPSU has raised, in correspondence dated 19 July and at the mention on 21 July, the 

intersection between the current proceedings and particular awards which it has an interest in.  

Those awards are the Australian Government Industry Award 2016 and several modern 

enterprise awards identified in their correspondence. 
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17.  From its inception, the ACTU claim has been framed as one made in respect of all modern 

awards1, albeit anticipating some tailoring in respect of the Firefighting Industry Award 2010.  

The claim was listed by the Commission as “Common issue” in 20142, describing it as a one 

“variations to all awards in respect of the issue of family and domestic violence leave” and 

signalling its status as a proposal “ for significant variation or change across the award system”3.  

These developments and all developments since have been published on the Commission’s 

website, and notified to all persons who have subscribed to the Commission’s relevant e-mail 

notification services.   The conclusions reached in the decision, referred to at paragraphs 2 and 

3 above, clearly reflect the broad basis upon which the claim was brought.  There is no sound 

reason to exclude the Australian Government Industry Award 2016 from the proceedings as 

currently constitute nor is there any basis upon which to require any party to mount a positive 

case for its inclusion. 

18. The situation as pertains to the modern enterprise awards referred to in the CPSU’s 

correspondence bears some further consideration.   Our initial view is that the deeming 

provision in Item 17(1) of Schedule 6 to the Fair Work (Transitional Provisions and 

Consequential Amendments) Act 2009 places modern enterprise awards in no different position 

to any other modern award for the purposes of the four yearly review of modern awards.  

However, we appreciate that this matter is one that may not have been fully considered 

previously during four yearly review proceedings.  It need not be resolved at this juncture, if 

the process identified by the President during the mention4 is one which the CPSU and other 

parties interested in the modern enterprise awards identified by the CPSU are content to adopt. 

 

AUSTRALIAN COUNCIL OF TRADE UNIONS 

                                                           
1 See https://www.fwc.gov.au/documents/sites/awardsmodernfouryr/common/sub2-actu-281014.pdf at [2]. 
2 [2014] FWCGB 8583 
3 Ibid. at [3] 
4 at [PN260] 

https://www.fwc.gov.au/documents/sites/awardsmodernfouryr/common/sub2-actu-281014.pdf
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