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1. INTRODUCTION

1. Ai Group makes this submission in support of variations which it has proposed
to the following awards:

Manufacturing and Associated Industries and Occupations Award 2010

(Manufacturing Award);

Graphic Arts, Printing and Publishing Award 2010 (Graphic Arts
Award); and

Food, Beverage and Tobacco Manufacturing Award 2010 (FBT Award)

2. The submissions are filed in accordance with the directions issued by His
Honour President Ross on 18 May 2016.

3. On 28 April 2016, Ai Group filed draft determinations for the Manufacturing
Award and the Graphic Arts Award. On 14 May 2016, Ai Group filed a draft

determination for the FBT Award.
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2. MANUFACTURING AWARD

4, Ai Group proposes the addition of the following new paragraph (d) in clause
32.5 (clause 27.5 in the Exposure Draft) of the Manufacturing Award:

“(d) Clause 32.5 does not apply to costs associated with training that are in
connection with a trainee’s training contract.”

History and background to clause 32.5

5. The history and background to Clause 32.5 demonstrates that it was not
intended to apply to trainees or apprentices undertaking training in connection
with their training contracts.

Variation to the Metals Award 1984 to implement the Structural Efficiency

Principle

6. Clause 32.5 has its origin in the following Clause 6C — Training, inserted in the
Metal Industry Award 1984 — Part | (Metals Award 1984) by consent through
an Order of Deputy President Keogh of 12 April 1990:1

“6C — TRAINING

(a) The parties to this award recognise that in order to increase the efficiency,
productivity and international competitiveness of industry, a greater
commitment to training and skill development is required. Accordingly, the
parties commit themselves to:

(i) developing a more highly skilled and flexible workforce;

(i)  providing employees with career opportunities through appropriate
training to acquire additional skills; and

(iii) removing barriers to the utilisation of skills acquired.

(b) Following proper consultation in accordance with subclause (b) of clause
6B - Structural efficiency, or through the establishment of a training
committee, an employer shall develop a training programme consistent with:

(i)  the current and future skill needs of the enterprise;

(i)  the size, structure and nature of the operations of the enterprise;

' Print J2043.
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(iii)  the need to develop vocational skills relevant to the enterprise and the
metal and engineering industry through courses conducted by
accredited educational institutions and providers.

(c) Where it is agreed a training committee be established that training
committee should be constituted by equal numbers of employer and
employee representatives and have a charter which clearly states its role
and responsibilities, for example:

(i) formulation of a training programme and availability of training courses
and career opportunities to employees;

(i) dissemination of information on the training programme and
availability of training courses and career opportunities to employees;

(iii) the recommending of individual employees for training and
reclassification;

(iv) monitoring and advising management and employees on the ongoing
effectiveness of the training.

(d) (i) Where, as a result of consultation in accordance with clause 6B or
through a training committee and with the employee concerned, it is
agreed that additional training in accordance with the programme
developed pursuant the subclause (b) herein should be undertaken by
an employee that training may be undertaken either on or off the job.
Provided that if the training is undertaken during ordinary working
hours the employee concerned shall not suffer any loss of pay. The
employer shall not unreasonably withhold such paid training leave.

(i)  Any costs associated with standard fees for prescribed courses and
prescribed textbooks (excluding those textbooks which are available
in the employer's technical library) incurred in connection with the
undertaking of training shall be reimbursed by the employer upon
production of evidence of such expenditure. Provided that
reimbursement shall also be on an annual basis subject to the
presentation of reports of satisfactory progress.

(iii) Travel costs incurred by an employee undertaking training in
accordance with this clause which exceed those normally incurred in
travelling to and from work shall be reimbursed by the employer.

(e) Subclauses (b), (c) and (d) herein shall operate as interim provisions and
shall be reviewed after nine months operation. In the meantime, the parties
shall monitor the effectiveness of those interim provisions in encouraging the
attainment of the objectives detailed in subclause (a) herein. In this
connection, the unions reserved the right to press for the mandatory
prescription of a minimum number of training hours per annum, without loss
of pay, for an employee undertaking training to meet the needs of an
individual enterprise and/or the metal and engineering industry.

()  Any disputes arising in relation to subclauses (b) and (c) shall be subject to
the provisions of subclause (j) - Avoidance of industrial disputes, of clause
6 - Contract of employment, of this award.”
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7. The background to Clause 6A is explained in chapter 12 of the Award
Restructuring Implementation Manual for the Metal and Engineering Industry -
a joint publication of the Metal Trades Industry Association of Australia (MTIA
— a predecessor of Ai Group), the Australian Chamber of Manufactures (ACM
- another predecessor of Ai Group) and the Metal Trades Federation of Unions
(MTFU). This publication is included as Attachment A.

8. The background to Clause 6A is further explained in an MTIA publication
entitted Award Restructuring - Consultation, Training and Award Flexibility
which was published by MTIA in 1990 to give its members supplementary
information to that contained in the abovementioned joint employer / union
Implementation Manual (Attachment B). Advice on Clause 6C and an
explanation of the intent of the clause is set out on pages 7-11 of the MTIA

publication. The following extracts are relevant:

“The first part of this new provision contains a commitment by all parties to training
and skill development, including removal of the barriers to skill acquisition.

The award provides that a training program is to be developed by an employer
following proper consultation with employees.

Proper consultation may be undertaken either through the consultative
mechanism set up under Clause 6B of through a training committee.

The training program should be based on the needs of the individual enterprise. It
should take into account:

the current and future skill needs of the enterprise
the size, structure and nature of the operations of the enterprise

the need to develop vocational skills relevant to the enterprise and the metal
and engineering industry through courses conducted by accredited
educational institutions and providers.

The emphasis on the enterprise is significant. The award provision is not
advocating training for the sake of it nor training in skills that are not needed by
the enterprise. Training is intended to directly support the skill needs of each
individual company.

It is expected that training programs will therefore vary from one company to
another. In small establishments the training program may be relatively straight
forward while in larger establishments it may require detailed development
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Attendance at training courses is subject to two conditions:
the employee and the employer must agree;

the training must be consistent with the enterprise’s training program.

The new training clause is to operate on an interim basis until it is reviewed in
December 1990. In the meantime the parties are to monitor its effectiveness in
encouraging the development of a more highly skilled workforce, a career path
and better utilisation of skills.

The Metal Trades Federation of Unions has reserved its right to press for
mandatory training leave again after December 1990. If the unions can show that
employers have not set up proper consultative mechanisms and have not acted
on the award requirement to develop training programs within their enterprises,
they may use this failure as grounds for arguing for a minimum award prescription
of paid training hours.

MTIA therefore urges members to set up an appropriate consultative mechanism
and commence the process of developing a training program as soon as possible”.

9. Itis clear from the above explanatory materials that Clause 6C was directed at:

The establishment of an enterprise-wide training program, which

reflected the needs of the enterprise;

Enabling employees to develop their skills to facilitate progression to
higher levels in the 14-level skills-based classification structure which

had been inserted into the Award in September 1989;
Enabling employers to better utilise the skills of their employees.
10. ltis also clear from the above explanatory materials that:

Clause 6C was inserted as part of a package of award changes between
September 1989 and April 1990 designed to implement the Structural
Efficiency Principle as incorporated within the Australian Industrial
Relations Commission’s (AIRC’s) August 1989 National Wage Case

Decision.?

Clause 6C was inserted in the context of a claim that the MTFU was
pursuing in 1989 for every employee covered by the Metals Award 1984

2 Print H9100.
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to have an entitlement to around 10 days per annum of paid training
leave. The wording in the second sentence of subclause 6C(e) relates

to this claim.

Clause 6C was not intended to deal with the costs associated with off-
the-job training which apprentices or trainees undertook as part of their
contracts of training. Training costs for apprentices were dealt with in
paragraphs 14(r)(viii), 14(r)(xi) and 14(o) of Clause 14 — Apprenticeship,
of the Metals Award 1984. The National Training Wage was first made
in 1994. The Metals Award 1984 did not contain provisions for trainees.

11. Clause 6C was directly linked to the 14-level classification structure — a

structure that did not apply to apprentices until they had completed their

apprenticeship, and a structure that did not apply to trainees.

12.  As explained in the materials published at the time, and as reflected in Deputy

President Keogh's order of 12 April 1990,2 the award variation (including clause

6C) was intended to address the Structural Efficiency Principle as incorporated

within the August 1989 National Wage Case Decision.* The Structural

Efficiency Principle stated (emphasis added):

“‘STRUCTURAL EFFICIENCY

Structural efficiency adjustments allowable under the National Wage Case
decision of 7 August 1989 will be justified in accordance with this principle if the
Commission is satisfied that the parties to an award have co-operated positively
in a fundamental review of that award and are implementing measures to improve
the efficiency of industry and provide workers with access to more varied, fulfilling
and better paid jobs. The measures to be considered should include but not be
limited to:

establishing skill-related career paths which provide an incentive for workers
to continue to participate in skill formation;

eliminating impediments to multi-skilling and broadening the range of tasks
which a worker may be required to perform;

creating appropriate relativities between different categories of workers within
the award and at enterprise level;

3 Print J2043.
4 Print H9100.
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ensuring that working patterns and arrangements enhance flexibility and the
efficiency of the industry;

including properly fixed minimum rates for classifications in awards, related
appropriately to one another, with any amounts in excess of these properly
fixed minimum rates being expressed as supplementary payments;

updating and/or rationalising the list of respondents to awards; and

addressing any cases where award provisions discriminate against sections
of the workforce.

Structural efficiency exercises should incorporate all past work value
considerations."

13. The intent of Clause 6C was discussed in a decision of a Full Bench of the AIRC
(Ludeke J, Keogh DP and Cox C) in June 1990 relating to union claims to
include provisions in the Metals Award 1984 concerning a metal industry

training board (emphasis added):

“On 12 April 1990, Deputy President Keogh published an order which varied the
Metal Industry Award 1984 - Part 1. The order was made by consent and the
variations gave effect to changes which had been negotiated in accordance with
the Commission's Structural Efficiency Principle. The principal theme of the
changes was a commitment by the parties to co-operate in _increasing the
efficiency, productivity and international competitiveness of the metal and
engineering industry and to enhance the career opportunities and job security of
employees in the industry.

The training of employees was recognized by the parties as a key element in
achieving these goals: a new provision titled clause 6C Training was introduced
into the award. The opening words of this clause are as follows:

"6C - TRAINING

(a) The parties to this award recognise that in order to increase the efficiency,
productivity and international competitiveness of industry, a greater commitment
to training and skill development is required. Accordingly, the parties commit
themselves to:

“(i) developing a more highly skilled and flexible workforce; (ii) providing
employees with career opportunities through appropriate training to acquire
additional skills, and (iii) removing barriers to the utilisation of skills acquired."

There follows a comprehensive prescription of such matters as the development
of training programmes by employers, the development of vocational skills by
recourse to accredited educational institutions and the role and responsibilities of
training committees.”

14. Itis abundantly clear why Clause 6C was inserted into the Metals Award 1984.
The reason and purpose had nothing to do with training costs for apprentices

and trainees undertaking training in connection with their training contracts.
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Award Simplification

15.

16.

17.

During the award simplification process between 1996 and 1998, awards were
varied to remove “non-allowable award matters”. Clauses dealing with training

were the subject of significant focus during this process.

In the Award Simplification Decision® relating to the Hospitality Industry Award,

the Full Bench stated (emphasis added):

“37. Training

The employers asked us to delete this clause on the basis that training is not an
allowable award matter. The LTU consented to its deletion but on the basis that
the provision is obsolete, dealing with a training program which no longer exists.
We do not accept that training can never be the subject of award prescription. For
example, clauses 37.4 and 37.5 are allowable because they make provision for
rates of pay and other benefits which are clearly allowable matters. Nevertheless,
we have decided to delete the whole of the clause because it is obsolete. In any
case where training is said to be an allowable award matter, careful examination
of all of the circumstances will be required.”

In some awards, training leave provisions were deleted on the basis that they
were not allowable award matters. In other awards, training leave clauses were
retained in reliance on the decision of Senior Deputy President Marsh in the
Metal Industry Award Simplification Case.® Her Honour decided that Clause 6C
in the Metals Award was allowable because its purpose was to facilitate the
implementation of the skills-based classification structure. The relevant extract

from her decision is set out below (emphasis added):

*“5.2 Training

The Commonwealth supported the deletion of this provision with the exception of
those subclauses which directly relate to entittements which it agrees are
allowable matters.

The parties support the inclusion of the clause which is identical to clause 6C in
the current award. In doing so they rely upon a decision of Senior Deputy
President Watson in the restructuring of the National Metal and Engineering On
Site Construction Award 1989 (MECA Restructuring Print P4026) where he found
that training clause, in similar terms to the clause now sought, was an allowable
matter.

His Honour stated:

5 Print P7500.
6 Print P9311.
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"| am satisfied, on the submissions put to me, that the order proposed in the
exhibit MTIA 1 falls within the allowable matters prescribed in s.89A. The
order _seeks to give effect to a new skill based classification structure
pursuant to the August 1989 Structural Efficiency Principle. Each of its
provisions is directly associated with or is incidental to and necessary for the
operation of provisions dealing with the awards before me of classification
of employees and skills based career paths. Considered in the context of
ordinary industrial usage, | am satisfied that the training provision proposed
is incidental to and necessary for the operation of the provisions which give
effect to skill based career paths as envisaged by the Structural Efficiency

Principle.
| note that in Print N8926, Simmonds C approved supportive provisions,

associated with the operation of a skills based classification structure, as
allowable matters under the Act.

Whilst | am satisfied that the training provision is an allowable matter on the
basis of the submission put to me in the current proceedings, the parties will
have the opportunity to more closely examine the application of s.89A to the
Award more generally in the context of a s.89A review of the award to be
undertaken by a member of the building industry panel”

The clause now sought by the parties (exhibit O14) has been modified in light of
the hospitality decision. Training provisions were inserted into the Metal Industry
Award as part of the package of proposals identified as providing a basis for the
proper operation of the skill based career path which was an objective of the
structural efficiency principle. The identification of skills needed within an
enterprise, ie., skills ‘acquired and used’ is achieved in a non prescriptive manner
through the operation of the provisions in clauses 5.2.1 and 5.2.2. As such it is
argued clauses 5.2.1 and 5.2.2 provide mechanisms which "flow from and are
incidental to an effective identification of skills needed within the enterprise which
is a logical part of the implementation of a skill based classification structure”. (Tpt
p.372)

Consistent with comments made in the hospitality decision on training | have
adopted the approach outlined earlier in this decision namely, the particular
context in which training provisions has been examined.

521

"Following proper consultation in accordance with clause 3.1, which may
include the establishment of a training committee, an employer shall develop
a training program consistent with:

the current and future skill needs of the enterprise;

the size, structure and nature of the operations of the enterprise;

the need to develop vocational skills relevant to the enterprise and the
industry through courses conducted by accredited institutions and
providers."

The decision on this clause needs to be addressed in light of my determination on
clause 3.1

| am satisfied the terms of 5.2.1 provide an underpinning for the establishment of
skill based career paths at the enterprise level. The development of a training
program by an employer is an award obligation designed to implement the award’s
skills based classification structure at the enterprise level. The establishment of a
training committee with a specific role is a way of carrying out the obligation. | am
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satisfied the clause falls within the scope of s.89A(6), ie., it is incidental to and
necessary for giving full effect to the award provisions providing for a skills based
classification structure (s.89A(2)(a)). Clause 3.1 will relate specifically to this
clause (in addition to clauses 2.1 and 2.2).

522

"Where it is agreed that a training committee be established, the number of
employee representatives on the committee should be no less than the
number of employer representatives and the committee should have a
charter which clearly states its role and responsibilities, for example:

formulating a training program including available training courses and
career opportunities;

disseminating information on the training program and the availability of
training courses and career opportunities for employees;
recommending individual employees for training and reclassification;
and

monitoring and advising management and employees regarding the on-
going effectiveness of the training."

I am not satisfied that the first sentence of clause 5.2.2 can be characterised as
incidental to and necessary for the effective operation of the award even if related
to clause 5.2.1. Moreover, the "examples" which follow do not meet the
requirements of Item 49(7) and are beyond the scope of s.89A(6).

A defined role for the committee reflecting the first, third and fourth dot points may
be capable of meeting these tests. The parties are directed to confer on such a
clause which can, if appropriate, be dealt with at the time the order is settled.

5.2.3(a)

"Where as a result of such consultation, including with the employee
concerned, it is agreed that additional training should be undertaken by an
employee, that training may be undertaken either on or off the job. If the
training is undertaken during ordinary working hours, the employee
concerned shall not suffer any loss of pay. The employer shall not
unreasonably withhold such paid training leave. This shall not prevent the
employer and employee(s) agreeing to paid leave for other relevant
training."

This is an existing entitlement the terms of which are agreed. It is allowable
pursuant to s.89A(2)(g). The clause will be included in the award.

5.2.3(b) & (c)

"(b) Any costs associated with standard fees for prescribed courses and
prescribed textbooks (excluding those textbooks which are available in the
employer’s technical library) incurred in connection with the undertaking of
training shall be reimbursed by the employer upon production of evidence of
such expenditure. Provided that reimbursement may be on an annual basis
subject to the presentation of reports of satisfactory progress.

(c) Travel costs incurred by an employee undertaking training in accordance
with this subclause which exceed those normally incurred in travelling to and
from work shall be reimbursed by the employer."

It is agreed these items constitute reimbursement of allowances which are
allowable pursuant to s.89A(2)(j) and are consistent with the hospitality decision
(p-19 & p.66). It will be inserted into the award.”
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18. The clause that was inserted into the Metal, Engineering and Associated

Industries Award 1998 (Metals Award 1998) was very similar to Clause 6C in
the Metals Award 1984

“5.2 TRAINING

521

522

5.2.3

Following proper consultation in accordance with clause 3.1, which may
include the establishment of a training committee, an employer shall
develop a training program consistent with:

the current and future skill needs of the enterprise;
the size, structure and nature of the operations of the enterprise;

the need to develop vocational skills relevant to the enterprise and
the industry through courses conducted by accredited institutions
and providers.

Where it is agreed that a training committee be established it shall include
employer and employee representatives. The role of the training
committee shall be clearly set out and shall include:

formulating a training program including available training courses
and career opportunities;

recommending individual employees for training and
reclassification; and

monitoring and advising management and employees regarding
the on-going effectiveness of the training.

5.2.3(a) Where as a result of the consultation referred to at sub-clause 5.2.1,

including with the employee concerned, it is agreed that additional
training should be undertaken by an employee, that training may be
undertaken either on or off the job. If the training is undertaken during
ordinary working hours, the employee concerned shall not suffer any loss
of pay. The employer shall not unreasonably withhold such paid training
leave. This shall not prevent the employer and employee(s) agreeing to
paid leave for other relevant training.

5.2.3(b) Any costs associated with standard fees for prescribed courses and

prescribed textbooks (excluding those textbooks which are available in
the employer's technical library) incurred in connection with the
undertaking of training shall be reimbursed by the employer upon
production of evidence of such expenditure. Provided that reimbursement
may be on an annual basis subject to the presentation of reports of
satisfactory progress.

5.2.3(c) Travel costs incurred by an employee undertaking training in accordance

with this subclause which exceed those normally incurred in travelling to
and from work shall be reimbursed by the employer.”
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19.

20.

21.

22.

23.

It is abundantly clear why the Training Clause was retained in the Metals Award
1998. The reason and purpose had nothing to do with training costs for
apprentices and trainees undertaking training in connection with their training

contracts.
The Metals Award 1998 contained the following clause:

“5.6 TRAINEE RATES OF PAY

5.6.1 Trainees engaged under the terms of the National Training Wage Award
1994 as amended, shall be paid the appropriate wage rate set out in that
award.”

The Metals Award 1998 was varied in January 2005’ as follows to reflect the

fact that the National Training Wage Award 1994 became the National Training

Wage Award 2000 as a result of the award simplification process:

“5.6 TRAINEE RATES OF PAY

5.6.1 Trainees engaged under the terms of the National Training Wage Award
1994 2000 as amended, shall be paid the appropriate wage rate set out in
that award.”

The National Training Wage Award 19942 contained the following provision:

“8(a) The Trainee shall attend an approved training course or training program
prescribed in the Traineeship Agreement or as notified to the trainee by the
relevant State or Territory Training Authority in accredited and relevant
Traineeship Schemes; or NETTFORCE if the Traineeship Scheme remains
subject to interim approval.

9(c) The Trainee shall be permitted to be absent from work without loss of
continuity of employment and/or wages to attend the training in accordance
with the Traineeship Agreement.

9(f) All other terms and conditions of the relevant award(s) that are applicable to
the Trainee or would be applicable to the Trainee but for this Award shall
apply unless specifically varied by this Award.

The National Training Wage Award 2000 contained the following provision:

“9.1 The Trainee shall attend an approved training course or training program
prescribed in the Training Agreement or as notified to the trainee by the

7 PR955055.
8 Print L5189.
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24,

10.4

10.7

relevant State or Territory Training Authority in accredited and relevant
Traineeship Schemes;

The Trainee shall be permitted to be absent from work without loss of
continuity of employment and/or wages to attend the approved training.

All other terms and conditions of the relevant award(s) that are applicable to
the Trainee or would be applicable to the Trainee but for this Award shall
apply unless specifically varied by this Award.”

The effect of the above clauses in the National Training Wage Award 1994 and

National Training Wage Award 2000 was as follows:

Th

at

e arrangements relating to the cost of attending training prescribed in

rainee’s training agreement were included in these awards;

Clause 10C — Training, in the Metals Award 1984 and Clause 5.2 —

Training, in the Metals Award 1998 were not “applicable to the Trainee”

for the purposes of Clause 9(f) of the National Training Wage Award

19

94 and Clause 10.7 of the National Training Wage Award 2000.

Award Modernisation Process

25.

26.

During th

e Priority Stage of the award modernisation process, Ai Group and the

MTFU submitted a joint draft Manufacturing Award to the AIRC which included

a training clause at (Clause 4.2). The clause was virtually identical to Clause
5.2 in the Metals Award 1998.

The Award Modernisation Full Bench did not include all of the subclauses of

the Training Clause in the Manufacturing Award, but included the following

provision

“32.5

s in Clause 32 — Allowances and Special Rates:

Training costs

(@) Any costs associated with standard fees for prescribed courses and

prescribed textbooks (excluding those textbooks which are available
in the employer's technical library) incurred by an employee in
connection with training agreed to by the employer must be
reimbursed by the employer on the production of evidence of such
expenditure by the employee, provided that reimbursement may be on
an annual basis subject to the presentation of reports of satisfactory
progress.
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27.

28.

(b) Travel costs incurred by an employee undertaking training agreed to
by the employer, which exceed those normally incurred in travelling to
and from work, must be reimbursed by the employer.”

The above provisions are virtually identical to clauses 5.2.3(b) and (c) in the
Metals Award 1998:

“5.2.3(b) Any costs associated with standard fees for prescribed courses and
prescribed textbooks (excluding those textbooks which are available
in the employer's technical library) incurred in connection with the
undertaking of training shall be reimbursed by the employer upon
production of evidence of such expenditure. Provided that
reimbursement may be on an annual basis subject to the presentation
of reports of satisfactory progress.

5.2.3(c) Travel costs incurred by an employee undertaking training in
accordance with this subclause which exceed those normally incurred
in travelling to and from work shall be reimbursed by the employer.”

There is nothing to suggest that there was any intent by Ai Group and the MTFU
(which had proposed the inclusion of the above provisions in the modern award)
or the Award Modernisation Full Bench to extend the class of employees who
were entitled to the benefits of these provisions. Accordingly, it was not
intended that these provisions apply to training costs for apprentices and

trainees undertaking training in connection with their training contracts.

Modern Awards Review 2012

29.

30.

31.

During the Modern Awards Review 2012, training costs for apprentices were

addressed by the Full Bench in the Apprentices, Trainees and Juniors Case.®

At the start of the Review, Ai Group applied for the following provision to be
added to Clause 32.5:

“(c) This subclause 32.5 does not apply to apprentices. Training costs for
apprentices are dealt with in subclause 15.15.”

The abovementioned component of Ai Group’s application (AM2012/76) was
referred to the Full Bench which was hearing the Apprentices, Trainees and
Juniors Case. Ai Group argued that Clause 32.5 did not apply to training

undertaken by apprentices as part of their contract of training and paragraph

9[2013] FWCFB 5411, [2013] FWCFB 9092 and [2013] FWCFB 9295 and [2014] FWCFB 1675.
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32.5(c) should be inserted to clarify this. The AMWU argued that Clause 32.5(c)

applied to all training undertaken by apprentices.

32. The Full Bench decided to vary® the Manufacturing Award to include the
following provision in Clause 15 — Apprentices, which deals with training costs

for apprentices:

“15.11 Apprentice conditions of employment

(a) Except as provided in clause 15 — Apprentices or where otherwise
stated, all conditions of employment specified in this award apply to
apprentices.

()  An apprentice is entitled to be released from work without loss of
continuity of employment and to payment of the appropriate
wages to attend any training and assessment specified in, or
associated with, the training contract.

(i) Time spent by an apprentice, in attending any training and
assessment specified in, or associated with, the training contract
is to be regarded as time worked for the employer for the purposes
of calculating the apprentice’s wages and determining the
apprentice’s employment conditions. This clause operates subject
to the provisions of Schedule C — School-based Apprentices.

(i) The notice of termination provisions of the NES apply to
apprentices. The redundancy provisions of the NES do not apply
to apprentices.

(b) Payment of fees and textbooks

()  Any costs associated with standard fees for prescribed courses
and prescribed textbooks (excluding those textbooks which are
available in the employer’'s technical library) incurred by an
employee in connection with training specified in, or associated
with, the training contract must be reimbursed to the apprentice
within six months from the commencement of the apprenticeship
or the relevant stage of the apprenticeship or within 3 months of
the apprentice commencing training with the Registered Training
Organisation (RTO), whichever is the later, unless there is
unsatisfactory progress;

(i)  Direct payment of the fees and textbooks, within 6 months from
the commencement of the apprenticeship or the relevant stage of
the apprenticeship, by an employer to the training provider
satisfies the requirement for reimbursement in clause 15.11(b)(i)
above.

(c) Travel payment for block release training

()  Where an apprentice is required to attend block release training
for training identified in or associated with their training contract,
and such training requires an overnight stay, the employer must

0 PR544780.
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33.

34.

35.

36.

pay for the excess reasonable travel costs incurred by the
apprentice in the course of travelling to and from such training
Provided that this clause will not apply where the apprentice could
attend an alternate Registered Training Organisation (RTO) and
the use of the more distant RTO is not agreed between the
employer and the apprentice.

(i)  For the purposes of this clause excess reasonable travel costs
includes the total cost of reasonable transportation (including
transportation of tools where required), accommodation costs
incurred while travelling (where necessary) and reasonable
expenses incurred while travelling, including meals, which exceed
those incurred in travelling to and from work. For the purposes of
this clause excess travel costs do not include payment for
travelling time or expenses incurred while not travelling to and
from block release training.

(i)  The amount payable by an employer under this clause may be
reduced by an amount the apprentice is eligible to receive for
travel costs to attend block release training under a Government
apprentice assistance scheme. This will only apply if an
apprentice has either received such assistance or their employer
has advised them in writing of the availability of such assistance.”

The Full Bench decided that apprentices should not be entitled to a travel
payment for attending block release training unless the apprentice is required
to attend a training venue at a distant location which requires an overnight stay

(see subclause 15.11(c)).

The Full Bench found in favour of Ai Group in respect of Clause 32.5 and

inserted the following additional paragraph in the clause:*!

“(c) Clause 32.5 does not apply to costs associated with training that are in
connection with an apprentice’s training contract. Such costs are subject
to clause 15 and not this clause.”

Accordingly, the Full Bench accepted Ai Group’s argument that training costs
for apprentices should be dealt with in Clause 15 — Apprentices, and that Clause
32.5 should not apply to training undertaken by apprentices in connection with

their training contracts.

As explained above, Ai Group did not originally seek a specific exclusion for
trainees in Clause 32.5. The reason for this was that Ai Group was not aware

of any arguments ever having been pursued that Clause 32.5 applied to training

" PR545014.
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37.

38.

39.

40.

undertaken by trainees in connection with their training contracts. As referred
to above the National Training Wage Award 1994 (clause 9(f)) and the National
Training Wage Award 2000 (clause 10.7) included a provision which made it
clear that only term and conditions of the relevant award that “are applicable to
the Trainee” applied. Clause 32.5 was not applicable given the intent of the

clause and the reason why it was inserted in the Award.

During the hearings in the Apprentices, Trainees and Juniors Case, the AMWU
argued that Clause 32.5 in the Manufacturing Award applied to all training
undertaken by trainees. In response, Ai Group submitted that the AMWU was
incorrect. The issue was referred to briefly by the Full Bench in its decision of

22 August 2013'? (see extract reproduced below).

The issue was raised by the AMWU in the context of an Ai Group application to
amend the National Training Wage Schedule to address the risk of the CEPU
succeeding with the interpretation that it was pursuing in Federal Court
proceedings in respect of an appeal against the decision of Cameron FM of the
Federal Magistrates Court in CEPU v Excelior Pty Ltd [2012] FMCA 621.
Excelior (part of the Programmed Skilled Group) is a member of Ai Group. Ai
Group gave evidence in the case in opposition to the CEPU'’s interpretation.
Before, the FWC Full Bench handed down its decision in the Apprentices,
Trainees and Juniors Case, Justice Katzmann of the Federal Court had handed
down her decision in CEPU v Excelior Pty Ltd, [2013] FCA 638 rejecting the
CEPU'’s interpretation and supporting the interpretation reflected in Ai Group’s

evidence in the case.

The decision of the Federal Court, in effect, removed the need for the variation
sought by Ai Group, as pointed out by the FWC Full Bench.

The following extract from the FWC Full Bench’s decision of 22 August 2013*3

is relevant (emphasis added):

1212013] FWCFB 5411.
13[2013] FWCFB 5411.
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“D. Al GROUP APPLICATION
Application to vary the National Training Wage Schedule
[461] The relevant provisions of the NTWS are as follows:

“X.6.2 A trainee is entitled to be released from work without loss of continuity
of employment and to payment of the appropriate wages to attend any
training and assessment specified in, or associated with, the training
contract.

X.6.3 Time spent by a trainee, other than a trainee undertaking a school-
based traineeship, in attending any training and assessment specified in, or
associated with, the training contract is to be regarded as time worked for
the employer for the purposes of calculating the trainee’s wages and
determining the trainee’s employment conditions.

X.6.4 Subject to clause X.3.5 of this schedule, all other terms and conditions
of this award apply to a trainee unless specifically varied by this schedule.”

[462] Clause X.3.5 provides:

“X.3.5 Where the terms and conditions of this schedule conflict with other
terms and conditions of this award dealing with traineeships, the other terms
and conditions of this award prevail.”

[463] The Ai Group seeks to vary X.6.2 by replacing “to attend any training” with
“when in attendance at any training.” It seeks to replace “in attending any training”
in X.6.3 with “in attendance at training.” It also seeks to add the words “that are
applicable to the trainee,” after the word “award” in X.6.4. The variations are
intended to make it clear that employers are not required to pay for time spent by
trainees in travelling to training, and that the NTWS does not extend the application
of general award entitlements.

[464] Many of the employer organisations supported the Ai Group application. It
was submitted that if the proposed variations to the NTWS are not made (and the
CEPU's interpretation of the clauses is adopted) there will potentially be significant
negative consequences for both employers and trainees. It was said that the
proposed variations are necessary to correct anomalies that have arisen in respect
of the clauses as they are currently drafted, and because the clauses are
ambiguous or uncertain. It was submitted that the variations proposed are in
accordance with the original intent of the clauses and subsequent judicial
interpretations.

[465] We agree with the Ai Group that its application has not been subsumed by
the separate union applications seeking to extend award provisions dealing with
travel and board to attendance at off-the-job training by apprentices. Those
applications do not relate to trainees. The unions sought clarification that such
provisions apply to trainees although there is no specific application by the unions
in the common claims to vary the NTWS.

[466] Clause X.6.3 was inserted during the award modernisation process. An
equivalent clause was not present in the National Training Wage Award 2000. The
clause expands upon clause 10.4 of the National Training Wage Award 2000,
which provides that “[tlhe Trainee shall be permitted to be absent from work
without loss of continuity of employment and/or wages to attend the approved
training.” It is clear that pursuant to clause X.6.3 if the training and/or assessment
takes place outside ordinary hours it must be paid for in accordance with the
relevant provisions of the award, including penalties where relevant, and that time
spent in training and/or assessment is taken into account in determining other
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employment conditions under the award, for example service. Depending upon
the context, it is possible that “time spent in attending training” could include time
spent getting to and from training. However, we agree with the submission of the
Ai Group that, read in context, the phrase “in attending training” is only about the
time spent in actual attendance at training and/or assessment and it is only that
time which is to be regarded as time worked pursuant to the clause.

[467] Clause X.6.2 of the NTWS and clause 10.4 of the National Training Wage
Award 2000 permit absence from work without loss of continuity of employment
and to the payment of appropriate wages to attend any training and assessment.
It is apparent that if an employee travels during ordinary working hours to attend
training that travel time will be paid time. However, the clause does not create any
other entitlement to payment for travel time or travel costs.

[468] We see nothing uncertain or ambiguous in clauses X.6.2 and X.6.3 of the
NTWS.

[469] In relation to clause X.6.4, the Ai Group is concerned that the clause could
be read as broadening the application of other clauses of the awards to trainees
so that a clause which would not otherwise be applicable to the trainee would
become applicable.

[470] An_employee is only entitled to, for example, cold places allowance in an
award if that employee actually works in a cold place and meets the conditions
specified in the award. A trainee is not entitled to a particular award condition
unless they meet all of the requirements for that condition. Clause X.6.4 does not
create any entitlement which would not otherwise apply to the trainee if the NTWS
did not exist.

[471] We do not see the provision as uncertain or ambiguous.

[472] There is no argument that clause 25 (Fares and Travel Patterns Allowance)
of the Building Award applies to the work of apprentices and trainees when
performing work on sites which meets the provisions of the clause. Similarly there
is no argument that an apprentice or trainee who is required to start and/or finish
work at a job away from the employer’s usual workplace is entitled to the excess
fares and travelling time allowance in clause 32.4(a) of the Manufacturing Award.
The Ai Group submitted that these clauses and others like them do not apply to
travel to off-the-job training. The CFMEU v MBGTS is authority for that position.

[473] The unions submitted that because time spent in attending training is to be
regarded as time worked for the purposes of determining the wages and
conditions of an apprentice, the provisions which apply to work related travel
should also apply to travel for off-the-job apprentice training. Whether this is
correct or not depends upon the words of the award travel provision, considered
in context, not upon the words of clause X.6.4. That clause does not alter the
meaning of “work” in the relevant award clauses which apply to travel.

[474] The Ai Group suggested that when the AMWU submits that trainees have
access to clause 32.5 (Training Costs) by virtue of clause D.6.4 of the
Manufacturing Award, it is asserting that the provisions of the NTWS play a role in
extending the application of clause 32.5. The Ai Group also referred to a similar
CFMEU submission in relation to clause 15.2(a) of the Building Award.

[475] We do not understand the AMWU submission to _have this meaning. The
AMWU relied upon the decision in Rohrlach as authority for the proposition that
clause 32.5 of the Manufacturing Award has application to apprentices by virtue
of the provision in clause 15.1 that “the terms of this award apply to apprentices,
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including adult apprentices, except where otherwise stated”. The AMWU
submitted that similarly the provision applies to trainees by virtue of clause D.6.4.
It also submitted that the clause only applies to particular apprentices and
particular circumstances to the extent that an apprentice meets the stated
requirements of the relevant clause. Then the clause will apply unless otherwise
provided for in the award. The unions submitted that the same situation applies to
trainees.

[476] In respect to trainees there is an additional proviso in clause X.6.4, and that
is “unless specifically varied by this schedule”. There is no specific provision about
payment of course fees or travel costs in the NTWS. Therefore the only provisions
which could apply are those which would otherwise be applicable under the award.

[477] In_a decision handed down after the hearings in the present matter were
completed, the Federal Court dismissed an appeal against the decision of the
Federal Magistrates Court in CEPU v Excelior Pty Ltd, which dealt with clauses
X.6.2 - X.6.4 of the NTWS. In her judgment upholding the decision of Cameron
FM, Justice Katzmann found clause X.6.3 of the NTWS was not ambiguous or
uncertain. Her Honour held that clause X.6.4 is intended to “ensure that, save to
the extent provided in the schedule, trainees [are] not to be disadvantaged in
comparison with other employees”, but that the clause does not alter the meaning
of “work” in_a particular award travel provision. Her Honour also found that the
requirement in clause X.6.2 for payment of appropriate wages to attend training
does not include the payment for travel to training and that the phrase “in attending
training” in clause X.6.3 is only about the time spent in actual attendance at training
and/or assessment and it is only that time which is to be regarded as time worked
pursuant to the clause.

[478] We are satisfied that the minor changes to the wording of clause X.6.2 and
X.6.4 during the award modernisation process made no substantive change to the
meaning and operation of those clauses and has not created any ambiquity or
uncertainty. With respect to clause X.6.3 the award modernisation process did
make a substantive change. That change puts beyond doubt that time spent
undertaking training associated with the training contract is to be regarded as time
worked for the purposes of determining wages and conditions. The unions have
unsuccessfully argued in the courts that this change supports their argument that
provisions associated with travel time and costs to attend work apply to trainees
travelling to off-the-job training. The fact that such an argument has been raised
does not make the clause ambiguous or uncertain. The courts have not found that
there is ambiquity or uncertainty.

[479] Apart from these considerations, we are concerned that the variation sought
by the Ai Group to clause X.6.2 may have unintended consequences. The present
clause would require the employer to release an apprentice from training in time
to be able to travel to attend the training. The variation proposed by the Ai Group
may remove that requirement.

[480] We consider that the variations sought to the NTWS are not necessary to
meet the modern awards objective or to address ambiguity or uncertainty.

[481] We also reject the submissions of the unions that we should make variations
similar to those proposed in relation to apprentices to ensure that award travel
provisions apply to trainees attending training. There is no application to that effect
before us.”
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41.

42.

43.

It can be seen from paragraphs [463] and [481] above that when it made its
decision in August 2013, the FWC Full Bench did not have an application before
it from Ai Group or the unions to deal with travelling provisions or training costs
for trainees, other than Ai Group’s application to vary clauses x.6.2, x.6.3 and
X.6.4 in the National Training Wage Schedule. The AMWU had raised the
argument late in the proceedings that Clause 32.5 of the Manufacturing Award
applied to trainees but the Full Bench did not rule on the matter. The Full Bench
simply referred to what the AMWU had “suggested” about Clause 32.5 without
expressing any view on whether the suggestion was correct (see paragraphs
[474] and [475]) and rejected the unions’ submissions that the issue should be
clarified through an award variation on the basis that no application had been

made for such a variation (see paragraph [481]).

It can also be seen from paragraphs [474] and [475] that the Full Bench rejected
any suggestion that the following amendments changed the interpretation and
that it remains the case that only applicable terms of an award apply to a

trainee:
Wording in the National Training Wage Award 2000:

10.7 All other terms and conditions of the relevant award(s) that are applicable to
the Trainee or would be applicable to the Trainee but for this Award shall
apply unless specifically varied by this Award.”

Wording in the National Training Wage Schedule in modern awards:

“X.3.5 Where the terms and conditions of this schedule conflict with other terms
and conditions of this award dealing with traineeships, the other terms
and conditions of this award prevail.

X.6.4  Subject to clause X.3.5 of this schedule, all other terms and conditions of
this award apply to a trainee unless specifically varied by this schedule.”

The industry practice is that Clause 32.5 does not apply to trainees. In fact, until
the AMWU raised the issue during the Full Bench proceedings in the
Apprentices, Trainees and Juniors Case, Ai Group is unaware of anyone

seeking to argue that Clause 32.5 applied to trainees.
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44,

The only case relied on by the AMWU in the Full Bench proceedings in support
of its argument that Clause 32.5 applies to trainees was a South Australian
Industrial Relations Commission (SAIRC) case, i.e. Rohrlach v Career
Employment Group Inc [2012] SAIRCOMM 7 and 11. The following important

points should be noted:

The case concerned apprentices, not trainees;

The SAIRC'’s decisions in the case were made in the context that the
relevant employer (Career Employment Group — a training organisation)
did not contest the AMWU’s assertion that Clause 32.5 applied to

apprentices;
Career Employment Group was self-represented in the proceedings;

Career Employment Group is not a member of Ai Group and was not
involved in any of the developments relating to the inclusion of Clause
32.5 in the Manufacturing Award, nor the predecessor provisions in the
Metals Award 1984 and Metals Award 1998;

The interpretation of Clause 32.5 of the Manufacturing Award was not
the subject of any arguments in the case;

The jurisdiction for the SAIRC to deal with the Rohrlach case arose from
s.6 of the Training and Skills Development Act 2008 (SA) which gives
the SAIRC the jurisdiction to deal with disputes arising between parties

to a training contract;

Even if the SAIRC had actively considered the interpretation of Clause
32.5, a decision of a State Commission about the interpretation of a
federal award in the context of a dispute arising under a training contract

should not be given any weight;
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45.

46.

In its decision!* of 22 August 2013 in the Apprentices, Trainees and
Juniors Case, the Full Bench did not rely upon the Rohrlach case but
simply noted the AMWU'’s arguments about the case (at paragraphs
[323] and [475] of the decision).

After the Full Bench handed down its decision in August 2013 in the

Apprentices, Trainees and Juniors Case, the AMWU continued to press its

interpretation that Clause 32.5 applied to trainees during the process of settling

the award variations.

In response to the AMWU’s arguments, on 29 October 2013 Ai Group filed a

submission which included the following relevant extract which proposed an

amendment to Clause 32.5 to expressly exclude trainees:

u2.

2.

SUBCLAUSE 32.5

Subclause 32.5 of the Manufacturing Award provides certain employees
covered by the Award an entitlement to training costs, including the cost of
standard fees for prescribed courses and text books and travel costs.
Specifically, the subclause says:

“32.5 Training costs

(&) Any costs associated with standard fees for prescribed courses
and prescribed textbooks (excluding those textbooks which are
available in the employer’s technical library) incurred by an
employee in connection with training agreed to by the employer
must be reimbursed by the employer on the production of
evidence of such expenditure by the employee, provided that
reimbursement may be on an annual basis subject to the
presentation of reports of satisfactory progress.

(b) Travel costs incurred by an employee undertaking training
agreed to by the employer, which exceed those normally
incurred in travelling to and from work, must be reimbursed by
the employer.”

Ai Group seeks to vary the above subclause by inserting a new paragraph
32.5(c) as follows:

“(c) This subclause 32.5 does not apply to apprentices and trainees.”

The above wording differs from the wording in Ai Group’s original application
to address the argument pursued by the AMWU during the common matters
proceedings that the subclause applies to trainees as well as apprentices.
Similar considerations apply to both apprentices and trainees.

The variation which Ai Group is seeking would simply clarify the operation
of the provision, consistent with the longstanding intent of the provision.

14 [2013] FWCFB 5411.
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Subclause 32.5 was never intended to have application to training by
apprentices and trainees as the provisions associated with such training are
governed by other award provisions.

47. The above submission went on to briefly raise the following issues (but in

nowhere near as much detail as set out in this submission):

The fact that Clause 32.5 had its origin in a 1990 variation to the Metals

Award 1984 to implement the structural efficiency principle;

The fact that the provision was retained in the Metals Award 1998 during
the award simplification process because of its direct link to the

classification structure.

The fact the classification structure does not apply to apprentices and

trainees until they have completed their apprenticeship or traineeship.

48. The Full Bench issued a decision!® on 28 November 2013 accepting Ai Group’s
arguments about the need to exclude apprentices from Clause 32.5 but
expressing the view that there was insufficient material before the Commission
about the application of Clause 32.5 to trainees. The following extract from the

decision is relevant (emphasis added):

“Manufacturing and Associated Industries and Occupations Award 2010

[23] The Ai Group has sought a variation to the Manufacturing and Associated
Industries and Occupations Award 2010 (the Manufacturing Award) so that clause
32.5 does not apply to apprentices and trainees.

[24] Clause 32.5 of the award provides an entitlement to training costs for
employees, including the cost of standard fees for prescribed courses and text
books and travel costs. It provides:

“32.5 Training costs

(a) Any costs associated with standard fees for prescribed courses and
prescribed textbooks (excluding those textbooks which are available in the
employer’s technical library) incurred by an employee in connection with
training agreed to by the employer must be reimbursed by the employer on
the production of evidence of such expenditure by the employee, provided
that reimbursement may be on an annual basis subject to the presentation
of reports of satisfactory progress.

15 [2013] FWCFB 9295
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(b) Travel costs incurred by an employee undertaking training agreed to by
the employer, which exceed those normally incurred in travelling to and from
work, must be reimbursed by the employer.”

[25] It was submitted by the Ai Group that the variation sought would clarify the
operation of clause 32.5. It was said that the subclause was originally introduced
into the Metal Industry Award as part of a package of award changes associated
with implementing a new skills-based classification structure and career paths.
The subclause was never intended to have application to training by apprentices
and trainees as the provisions associated with such training are governed by other
award provisions. It was also submitted that the provision is inconsistent with the
existing training cost provision in the award for apprentices and with the decision
of 22 August 2013 dealing with training costs and travel costs for apprentices.

[26] The AMWU opposed the variations. It was said that there is nothing in the
decision creating the modern award to the effect that clause 32.5 is not intended
to apply to apprentices and trainees. Further it was said that the rationale
underlying the promotion of training and career progression in the award has
application to apprentices even if they are not formally a part of the classification
structure.

[27] We have considered the submissions of the parties and have examined the
history of the relevant award provisions. This examination has included the
decision leading to the introduction of the training costs provisions into
predecessor awards, and the various publications advising employers and
workers about the implementation of the new classification structure and
associated training commitments. We have also considered the situation in other
awards with apprenticeship provisions which include provisions similar to clause
32.5.

[28] In relation to apprentices, we note that the Manufacturing Award provides for
the reimbursement of training fees upon satisfactory progress and, as a result of
the decision of 22 August 2013, will provide for reimbursement for the cost of
prescribed textbooks and for the payment of excess travel costs for attendance at
block release training which requires an overnight stay. We also note that clause
15.11 of the award provides that “except as provided in clause 15 Apprentices or
where otherwise stated, all conditions of employment specified in this award apply
to apprentices.”

[29] Having regard to these matters, including the history relating to the
introduction of the present clause 32.5 of the award, we consider that it is
appropriate to clarify the application of the subclause in relation to apprentices.
We consider that the provisions introduced or varied as a result of the decision of
22 August 2013 are now the relevant entitlements of apprentices in relation to
reimbursement for course fees and textbooks and payment for travel costs
associated with training which is in _connection with an apprentice’s training
contract. It is appropriate to avoid confusion between these entitlements and
entittements under clause 32.5. This is consistent with the modern awards
objective (s.134(1)(f) and (9)).

[30] We consider that the variation proposed by the Ai Group should be modified
in the manner we have adopted in the variation of the Graphic Arts, Printing and
Publishing Award 2010. Accordingly we will vary clause 32.5 of the Manufacturing
Award by inserting a new paragraph 32.5(c) as follows:
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49.

“(c) This subclause 32.5 does not apply to costs associated with training that
are in connection with an apprentice’s training contract. Such costs are
subject to clause 15 and not this clause.”

[31] In relation to trainees, the position is not as straight forward. An application
by the Ai Group to vary the National Training Wage Schedule in awards was
considered in the decision of 22 August 2013.

[32] The National Training Wage Schedule (NTWS) to the Manufacturing Award
(Schedule D) provides in clause D.6.4 as follows:

“D.6.4 Subject to clause D.3.5 of this schedule, all other terms and
conditions of this award apply to a trainee unless specifically varied by this
schedule.”

[33] Clause D.3.5 provides:

“D.3.5 Where the terms and conditions of this schedule conflict with other
terms and conditions of this award dealing with traineeships, the other terms
and conditions of this award prevail.”

[34] In the decision of 22 August 2013 we noted that there is no specific provision
about payment of course fees or travel costs in the NTWS and that the only
provisions which could apply to trainees are those which would otherwise be
applicable under the award. In this regard we referred to a recent decision of the
Federal Court.

[35] In these circumstances, and without further material relating to the application
of clause 32.5 to trainees and the practical implications of the variations proposed
by the Ai Group for trainees, we are not persuaded that it would be consistent with
the _modern awards objective, including the need to ensure a stable and
sustainable modern award system (s.134(1)(q)), to make the variations proposed.
Moreover we are not satisfied that such variation in relation to trainees is
necessary to ensure that the award is operating effectively without anomalies or
technical problems arising from the award modernisation process. Accordingly we
have decided not to make the variation sought by the Ai Group.

[36] The other matter relating to the Manufacturing Award concerns the application
by the AMWU to vary junior rates. This is referred to in paragraph (c) of the
statement of 23 October 2013. We note that the AMWU has now advised that it
will not be proceeding with this application.

Determinations

[37] Determinations will be made varying the various awards in accordance with
this decision. The decision and the determinations now finalise the non-common
matters referred to the Full Bench in the Transitional Review, except for various
issues relating to competency based wage provisions and matters relating to part-
time trainees which are the subject of consideration in conferences before
Commissioner Roe.”

Consistent with the Full Bench’s comments at paragraph [35] above regarding
the need to provide further material regarding the application of Clause 32.5 to
trainees and the practical implications of the variation if the Award is to be varied
in the manner proposed by Ai Group, such material is provided in the next

section below.
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Proposed variation to Clause 32.5

50.

51.

52.

53.

The submissions above establish that it was not the intent that Clause 32.5

apply to trainees.

Another very relevant issue is - what would be the impact of Clause 32.5 if it

were to apply to trainees?

Clause 32.5 currently states:

“32.5 Training costs

(@)

Any costs associated with standard fees for prescribed courses and
prescribed textbooks (excluding those textbooks which are available in the
employer’s technical library) incurred by an employee in connection with
training agreed to by the employer must be reimbursed by the employer on
the production of evidence of such expenditure by the employee, provided
that reimbursement may be on an annual basis subject to the presentation
of reports of satisfactory progress.

(b) Travel costs incurred by an employee undertaking training agreed to by the

(€)

employer, which exceed those normally incurred in travelling to and from
work, must be reimbursed by the employer.

This subclause 32.5 does not apply to costs associated with training that are
in connection with an apprentice’s training contract. Such costs are subject
to clause 15 and not this clause.”

The effect of paragraphs 32.5(a) and (c) is as follows:

An employee who is not an apprentice or a trainee is entitled to
reimbursement of course fees and textbook costs (subject to the
specified qualifications in paragraph 32.5(a)) for training agreed to by the

employer.

In accordance with paragraphs 32.5(a) and (c), an apprentice is entitled
to reimbursement of course fees and textbook costs (subject to the
specified qualifications in paragraph 32.5(a)) for training agreed to by the
employer, other than training that is in connection with the apprentice’s

training contract.

In accordance with paragraph 15.11(b), an apprentice is entitled to

reimbursement of course fees and textbook costs (subject to the
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54.

55.

specified qualifications in paragraph 15.11(b)) for training that is in

connection with the apprentice’s training contract.

If paragraph 32.5(a) is held to apply to trainees, a trainee would be entitled to
reimbursement of course fees and textbook costs (subject to the specified
qualifications in paragraph 32.5(a)) for training agreed to by the employer. This
would include training that is in connection with the trainee’s training contract

as well as other training agreed to by the employer.

The effect of paragraphs 32.5(b) and (c) is as follows:

An employee who is not an apprentice or a trainee who undertakes
training agreed to by the employer is entitled to be reimbursed “travel
costs” incurred by the employee which exceed those normally incurred

in travelling to and from work.

In accordance with paragraphs 32.5(b) and (c), an apprentice who
undertakes training agreed to by the employer, other than training that is
in connection with the apprentice’s training contract, is entitled to
reimbursement of “travel costs” incurred by the apprentice which exceed

those normally incurred in travelling to and from work.

In accordance with paragraph 15.11(b), an apprentice who undertakes
block release training in connection with the apprentice’s training
contract, where such training requires an overnight stay, is entitled to

reimbursement of the following “travel costs” incurred by the employee:

o the total cost of reasonable transportation (including

transportation of tools where required);

0 accommodation costs incurred while travelling (where

necessary);

0 reasonable expenses incurred while travelling, including meals,

which exceed those incurred in travelling to and from work.
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56.

S7.

58.

For the purposes of Clause 15.11, excess travel costs do not include
payment for travelling time or expenses incurred while not travelling to

and from block release training.

If paragraph 32.5(c) is held to apply to trainees, a trainee would be entitled to
be reimbursed “travel costs” incurred by the employee which exceed those
normally incurred in travelling to and from work. This would include training that
IS in connection with the trainee’s training contract as well as other training

agreed to by the employer.

In considering the impact of extending the benefits of paragraph 32.5(c) to
trainees, a critical issue is the meaning of “travel costs”. The Full Bench in the
Apprentices, Trainees and Juniors Case decided that for the purposes of
apprentice entitlements “travel costs” should mean: the total cost of reasonable
transportation  (including transportation of tools where required);
accommodation costs incurred while travelling (where necessary); and
reasonable expenses incurred while travelling, including meals, which exceed
those incurred in travelling to and from work. The Full Bench rejected the
unions’ arguments that “travel costs” for apprentices should include travelling
time. (See the inclusions and exclusions in paragraph 15.11(c) in the

Manufacturing Award).

If Clause 32.5 applies to trainees who undertake training in connection with their
training contracts, and if “travel costs” include travelling time, the following

adverse consequences would result:

The entitlements of each trainee would differ depending upon how far

away from the off-the-job training facility each trainee lived;

The entitlements of a trainee would change each time the trainee chose

to move to a different home;

The entitlements of a trainee would change depending upon the route
that the trainee took in travelling to the off-the-job training facility;
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The entitlements of each trainee would change whenever a bus or train
was delayed, and whenever the trainee chose to use a different means

of transport;

Workplace disharmony would result because the entitlements of each
trainee would differ depending upon where they chose to live;

The employer would have no way of accurately determining the
entittements of trainees, because the employer would not know how
long the trainee spent on the bus or train etc travelling to the training

facility;

The Fair Work Ombudsman would have no way of accurately

determining the entitlements of trainees for compliance purposes.

Very substantial cost increases would be imposed on employers leading

to:

o fewer new trainees employed; and

0 potential termination of employment and of training contracts for a

large number of trainees;

Youth unemployment would increase given that a large proportion of

trainees are young people;
Existing skill shortages would be exacerbated,;

Employers and potential apprentices in rural and regional areas would
be particularly hard-hit, because in such areas trainees often travel
further to undertake off-the-job training. Imposing an obligation upon
employers to pay travelling time would act as a deterrent to employing
and/or retaining trainees. Various State Government schemes are in
place to provide assistance to apprentices who are required to travel

long distances to attend off-the-job training.
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59.

60.

The above arguments were all raised by Ai Group in the Apprentices, Trainees
and Juniors Case, in respect of the unions’ claim for travelling time entitlements
for apprentices attending training and no doubt influenced the Full Bench in
rejecting the unions’ travelling time claims, including defining “travel costs” to

exclude travelling time.

If “travel costs” in Clause 32.5 exclude travelling time but include travel costs
such as fares, accommodation, petrol, tolls, etc, the following adverse

consequences would result:

The entitlements of each trainee would differ depending upon how far
away from the off-the-job training facility each trainee lived,

The entitlements of a trainee would change each time the trainee chose
to move to a different home;

The entitlements of a trainee would change depending upon the route

that the trainee took in travelling to the off-the-job training facility;

The entitlements of each trainee would change whenever the trainee

chose to use a different means of transport;

Workplace disharmony would result because the entitlements of each

trainee would differ depending upon where they chose to live;
Substantial cost increases would be imposed on employers leading to:

o fewer new trainees employed; and

0 potential termination of employment and of training contracts for a

large number of trainees;

Youth unemployment would increase given that a large proportion of

trainees are young people;
Existing skill shortages would be exacerbated,;

Employers and potential apprentices in rural and regional areas would
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61.

62.

63.

be particularly hard-hit, because in such areas trainees often travel
further to undertake off-the-job training. Imposing an obligation upon
employers to pay travel costs would act as a deterrent to employing
and/or retaining trainees. Various State Government schemes are in
place to provide assistance to apprentices who are required to travel

long distances to attend off-the-job training.

The abovementioned adverse consequences concerning travelling time and
travel costs are clearly not fair to employers of trainees, nor are they fair to
existing or potential trainees. Therefore, Clause 32.5, as currently drafted, is
inconsistent with the legislative requirement that awards provide “a fair and
relevant minimum safety net of terms and conditions” (s.134(1) of the Fair Work
Act 2009 (FW Act)).

The notion of ‘fairness’ in s.134(1) is not confined in its application to
employees. Consideration should also be given to the fairness or otherwise of
an award obligation on employers. So much was confirmed by a recent Full

Bench decision of the Commission regarding the annual leave common issues:

“[109] ... It should be constantly borne in mind that the legislative direction is that
the Commission must ensure that modern awards, together with the NES provide
‘a fair and relevant minimum safety set of terms and conditions’. Fairness is to be
assessed from the perspective of both employers and employees."®

Also, the abovementioned adverse consequences are directly inconsistent with

the following aspects of the modern awards objective in s.134:

the need to promote social inclusion through increased workforce
participation (s.134(1)(c));

the need to promote flexible modern work practices and the efficient and

productive performance of work (s.134(1)(d));

6 4 yearly review of modern awards [2015] FWCFB 3177 at [109].
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the likely impact of any exercise of modern award powers on business,
including on productivity, employment costs and the regulatory burden
(s.134(1)(F));

the need to ensure a simple, easy to understand, stable and
sustainable modern award system for Australia (s.134(1)(9));

the likely impact of any exercise of modern award powers on
employment growth, inflation and the sustainability, performance and

competitiveness of the national economy (s.134(1)(h)).

Secondary position, if Ai Group’s primary position is rejected by the

Commission

64. If the Commission is not prepared to accept Ai Group’s primary position that
trainees are not currently entitled, and should not be entitled, to the provisions
of Clause 32.5 in respect of training associated with their training contracts, Ai

Group puts forward the following secondary position.

65. In such circumstances, a specific provision should be included in Clause 18 —
Trainees, of the Award as follows, modelled on paragraphs 15.11(b) and (c)

which relate to apprentices:

“18.6 Training costs for trainees
(&) Payment of fees and textbooks

(i) Any costs associated with standard fees for prescribed courses and
prescribed textbooks (excluding those textbooks which are available in the
employer’s technical library) incurred by an employee in connection with
training specified in, or associated with, the training contract must be
reimbursed to the trainee within six months from the commencement of the
traineeship or the relevant stage of the traineeship or within 3 months of
the trainee commencing training with the Registered Training Organisation
(RTO), whichever is the later, unless there is unsatisfactory progress;

(i) Direct payment of the fees and textbooks, within 6 months from the
commencement of the traineeship or the relevant stage of the
apprenticeship, by an employer to the training provider satisfies the
requirement for reimbursement in clause 18.6(a)(i) above.

(c) Travel payment for block release training

()  Where a trainee is required to attend block release training for training
identified in or associated with their training contract, and such training
requires an overnight stay, the employer must pay for the excess
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reasonable travel costs incurred by the trainee in the course of travelling
to and from such training Provided that this clause will not apply where the
trainee could attend an alternate Registered Training Organisation (RTO)
and the use of the more distant RTO is not agreed between the employer
and the trainee.

(i)  For the purposes of this clause excess reasonable travel costs includes
the total cost of reasonable transportation (including transportation of tools
where required), accommodation costs incurred while travelling (where
necessary) and reasonable expenses incurred while travelling, including
meals, which exceed those incurred in travelling to and from work. For the
purposes of this clause excess travel costs do not include payment for
travelling time or expenses incurred while not travelling to and from block
release training.

(i) The amount payable by an employer under this clause may be reduced by
an amount the trainee is eligible to receive for travel costs to attend block
release training under a Government apprentice assistance scheme. This
will only apply if a trainee has either received such assistance or their
employer has advised them in writing of the availability of such assistance.

66. If this secondary position is adopted, paragraph 32.5(d) should be worded as

follows:

“32.5(d) This subclause 32.5 does not apply to costs associated with training that
are in connection with a trainee’s training contract. Such costs are
subject to clause 18 and not this clause.”

67. If Ai Group’s secondary position is adopted, the entitlements of apprentices and
trainees concerning costs for training associated with their training contracts

would be aligned.

68.  Apprenticeships and traineeships share the following features:

There is an employment contract and a training contract for each

employee;

Some training is typically carried out off-the-job;

Block release training is carried out by some trainees and apprentices.

69. The alignment of entitlements for trainees and apprentices regarding training
costs would promote fairness and hence be consistent with s.134(1) of the FW
Act.
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3. GRAPHIC ARTS AWARD

70.  Developments regarding the Graphic Arts Award are very similar to those in the

Manufacturing Award. The following points are relevant:

Clause 5.1.1(e) — Training, in the Graphic Arts — General — Award 2000
(to which Ai Group was a party bound) was very similar to clause 5.2 in
the Metals Award 1998;

In the Graphic Arts Award Simplification Decision,*” Marsh SDP did not
specifically refer to clause 5.1.1(e) (which Ai Group, PIAA and the AMWU
had agreed to retain in the Award). Her Honour’s rationale for retaining
the clause was no doubt the same as her rationale in the Metal Industry
Award Simplification Decision,® which Marsh SDP had handed down

shortly before.

During the award modernisation process, the following identical clause to
Paragraphs 32.5(a) and (b) in the Manufacturing Award was inserted into
the Graphic Arts Award:

25.4 Training

(a) Any costs associated with standard fees for prescribed courses and
prescribed textbooks (excluding those textbooks which are available
in the employer’'s technical library) incurred by an employee in
connection with training agreed to by the employer must be
reimbursed by the employer upon production of evidence of such
expenditure by the employee, provided that reimbursement may be
on an annual basis subject to the presentation of reports of
satisfactory progress.

(b) Travel costs incurred by an employee undertaking training agreed to
by the employer which exceed those normally incurred in travelling
to and from work must be reimbursed by the employer.

17 Print R7898.
18 Print P9311.
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71.

72.

73.

74.

In its decision of 28 November 2013, the Full Bench in the Apprentices,
Trainees and Juniors Case said (emphasis added):

“[29] Having regard to these matters, including the history relating to the
introduction of the present clause 32.5 of the award, we consider that it is
appropriate to clarify the application of the subclause in relation to apprentices.
We consider that the provisions introduced or varied as a result of the decision of
22 August 2013 are now the relevant entitlements of apprentices in relation to
reimbursement for course fees and textbooks and payment for travel costs
associated with training which is in connection with an apprentice’s training
contract. It is appropriate to avoid confusion between these entitlements and
entittements under clause 32.5. This is consistent with the modern awards
objective (s.134(1)(f) and (g)).

[30] We consider that the variation proposed by the Ai Group should be modified
in the manner we have adopted in the variation of the Graphic Arts, Printing and
Publishing Award 2010. Accordingly we will vary clause 32.5 of the Manufacturing
Award by inserting a new paragraph 32.5(c) as follows:

“(c) This subclause 32.5 does not apply to costs associated with training that
are in_connection with an apprentice’s training contract. Such costs are
subject to clause 15 and not this clause.”

In the Graphic Arts Award, the following paragraph 13.10(c) was inserted in
Clause 13 — Apprentices, as part of the order to implement the outcomes of the
Apprentices, Trainees and Juniors Case:

*“(c) Costs associated with training that is not in connection with an apprentice’s
training contract are subject to clause 25.4 and not this clause.”

Consistent with the above paragraph, the following provision should be included
in clause 25.4(c) to direct the reader to Clause 13 — Apprentices and to clarify
that clause 25.4 does not apply to costs associated with training in connection

with training contracts:

“(c) This subclause 25.4 does not apply to costs associated with training that are
in connection with an apprentice’s training contract. Such costs are subject
to clause 15 and not this clause.”

In addition, for the same reasons as are set out in detail in section 2 of this

submission, the following paragraph 25.4(d) should be included in the Award:

“(d) This subclause 25.4 does not apply to costs associated with training that are
in connection with a trainee’s training contract.

19 [2013] FWCFB 9295.
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Secondary position, if Ai Group’s primary position is rejected by the

Commission

75. If the Commission is not prepared to accept Ai Group’s primary position that
trainees are not currently entitled, and should not be entitled, to the provisions
of Clause 25.4 in respect of training associated with their training contracts, Ai

Group puts forward the following secondary position.

76.  Insuch circumstances, a specific provision (subclause 21.1) should be included
in Clause 21 — National Training Wage, of the Award as follows, modelled on
paragraphs 15.11(b) and (c) of the Manufacturing Award which relate to

apprentices:

“21. National Training Wage

See Schedule E.

21.1 Training costs for trainees

(@) Payment of fees and textbooks

() Any costs associated with standard fees for prescribed courses and
prescribed textbooks (excluding those textbooks which are available in the
employer’s technical library) incurred by an employee in connection with
training specified in, or associated with, the training contract must be
reimbursed to the trainee within six months from the commencement of the
traineeship or the relevant stage of the traineeship or within 3 months of
the trainee commencing training with the Registered Training Organisation
(RTO), whichever is the later, unless there is unsatisfactory progress;

(i) Direct payment of the fees and textbooks, within 6 months from the
commencement of the traineeship or the relevant stage of the
apprenticeship, by an employer to the training provider satisfies the
requirement for reimbursement in clause 21.1(a)(i) above.

(b) Travel payment for block release training

(i) Where a trainee is required to attend block release training for training
identified in or associated with their training contract, and such training
requires an overnight stay, the employer must pay for the excess
reasonable travel costs incurred by the trainee in the course of travelling
to and from such training Provided that this clause will not apply where the
trainee could attend an alternate Registered Training Organisation (RTO)
and the use of the more distant RTO is not agreed between the employer
and the trainee.

(i)  For the purposes of this clause excess reasonable travel costs includes
the total cost of reasonable transportation (including transportation of tools
where required), accommodation costs incurred while travelling (where
necessary) and reasonable expenses incurred while travelling, including
meals, which exceed those incurred in travelling to and from work. For the
purposes of this clause excess travel costs do not include payment for
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travelling time or expenses incurred while not travelling to and from block
release training.

(i) The amount payable by an employer under this clause may be reduced by
an amount the trainee is eligible to receive for travel costs to attend block
release training under a Government apprentice assistance scheme. This
will only apply if a trainee has either received such assistance or their
employer has advised them in writing of the availability of such assistance.

77. If this secondary position is adopted, paragraph 25.4(d) should be worded as

follows:

“25.4(d) This subclause 25.4 does not apply to costs associated with training that
are in connection with a trainee’s training contract. Such costs are
subject to clause 21 and not this clause.”

78.  If Ai Group’s secondary position is adopted, the entitlements of apprentices and
trainees concerning costs for training associated with their training contracts

would be aligned.

79.  Apprenticeships and traineeships share the following features:

There is an employment contract and a training contract for each

employee;
Some training is typically carried out off-the-job;

Block release training is carried out by some trainees and apprentices.

80. The alignment of entitlements for trainees and apprentices regarding training
costs would promote fairness and hence be consistent with s.134(1) of the FW
Act.
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81.

82.

83.

84.

85.

86.

87.

FBT AWARD

When the FBT Award was being developed, the parties and the AIRC were
faced with modernising awards in an industry where there were a number of

major food industry awards with different union respondents.
For this reason, the FBT Award was based on the Manufacturing Award.

As set out in Ai Group’s Award Modernisation Stage 3 Pre-Exposure Draft
Submission of 6 March 2009 (emphasis added):

“124. In developing the terms of our proposed Food, Beverage and Tobacco
Manufacturing Industry Award 2010, Ai Group has largely based the
provisions on the Modern Manufacturing Award.”

Attached to the above Ai Group submission at Annexure C was a proposed

draft award.
Ai Group’s proposed draft award included the following provision:

“27.4Training costs

(a) Any costs associated with standard fees for prescribed courses and
prescribed textbooks (excluding those textbooks which are available
in the employer’'s technical library) incurred by an employee in
connection with training agreed to by the employer must be
reimbursed by the employer on the production of evidence of such
expenditure by the employee, provided that reimbursement may be
on an annual basis subject to the presentation of reports of
satisfactory progress.

(b) Travel costs incurred by an employee undertaking training agreed to
by the employer, which exceed those normally incurred in travelling
to and from work, must be reimbursed by the employer.”

The above clause is identical to paragraphs 32.5(a) and (b) in the

Manufacturing Award.

In its Stage 3 Award Modernisation Statement of 22 May 2009,%° the Award
Modernisation Full Bench stated that the exposure draft was largely based on

Ai Group’s draft award (emphasis added):

20 [2009] AIRCFB 450.
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88.

89.

90.

91.

“[87] The exposure draft is largely based on that submitted by the AiGroup.
However, the definition of “food, beverage and tobacco manufacturing” has been
altered to reduce the potential for overlap with other modern awards and exposure
drafts. Further, the draft specifically excludes those covered by the Manufacturing
Modern Award and the proposed Meat Industry Award 2010, Poultry Processing
Award 2010 and Wine Industry Award 2010. Our preliminary view is that the award
should not cover clerical employees.”

In the FBT Award, clause 27.4 in Ai Group’s draft became Clause 26.5.

Accordingly, the background to why Clause 26.5 was included in the FBT
Award is clear. It was adopted from the Manufacturing Award, as proposed by

Ai Group.

The following provision was added to clause 26.5 as a result of the Apprentices,

Trainees and Juniors Case: %!

“(c) This clause 26.5 does not apply to costs associated with training that are in
connection with an apprentice’s training contract. Such costs are subject to
clause 14 and not this clause.”

For the same reasons as are set out in detail in section 2 of this submission,

the following paragraph 26.5(d) should be included:

“(d) This subclause 26.5 does not apply to costs associated with training that are
in connection with a trainee’s training contract.

Secondary position, if Ai Group’s primary position is rejected by the

Commission

92.

93.

If the Commission is not prepared to accept Ai Group’s primary position that
trainees are not currently entitled, and should not be entitled, to the provisions
of Clause 26.5 in respect of training associated with their training contracts, Ai

Group puts forward the following secondary position.

In such circumstances, a specific provision (subclause 16.2) should be included
in Clause 16 — Trainees, of the Award as follows, modelled on paragraphs

15.11(b) and (c) of the Manufacturing Award which relate to apprentices:

21 PR559277.
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“16. Trainees

16.1 The terms of this award apply to trainees covered by the national training wage
provisions in Schedule D — National Training Wage, except where otherwise
stated in this award.

16.2 Training costs for trainees
(@) Payment of fees and textbooks

(i) Any costs associated with standard fees for prescribed courses and
prescribed textbooks (excluding those textbooks which are available in the
employer’s technical library) incurred by an employee in connection with
training specified in, or associated with, the training contract must be
reimbursed to the trainee within six months from the commencement of the
traineeship or the relevant stage of the traineeship or within 3 months of
the trainee commencing training with the Registered Training Organisation
(RTO), whichever is the later, unless there is unsatisfactory progress;

(i) Direct payment of the fees and textbooks, within 6 months from the
commencement of the traineeship or the relevant stage of the
apprenticeship, by an employer to the training provider satisfies the
requirement for reimbursement in clause 16.2 (a)(i) above.

(b) Travel payment for block release training

()  Where a trainee is required to attend block release training for training
identified in or associated with their training contract, and such training
requires an overnight stay, the employer must pay for the excess
reasonable travel costs incurred by the trainee in the course of travelling
to and from such training Provided that this clause will not apply where the
trainee could attend an alternate Registered Training Organisation (RTO)
and the use of the more distant RTO is not agreed between the employer
and the trainee.

(i)  For the purposes of this clause excess reasonable travel costs includes
the total cost of reasonable transportation (including transportation of tools
where required), accommodation costs incurred while travelling (where
necessary) and reasonable expenses incurred while travelling, including
meals, which exceed those incurred in travelling to and from work. For the
purposes of this clause excess travel costs do not include payment for
travelling time or expenses incurred while not travelling to and from block
release training.

(i)  The amount payable by an employer under this clause may be reduced by
an amount the trainee is eligible to receive for travel costs to attend block
release training under a Government apprentice assistance scheme. This
will only apply if a trainee has either received such assistance or their
employer has advised them in writing of the availability of such assistance.

94. If this secondary position is adopted, paragraph 26.5(d) should be worded as

follows:

“26.5(d) This subclause 26.5 does not apply to costs associated with training that
are in connection with a trainee’s training contract. Such costs are
subject to clause 16 and not this clause.”
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95. If Ai Group’s secondary position is adopted, the entitlements of apprentices and
trainees concerning costs for training associated with their training contracts

would be aligned.

96. Apprenticeships and traineeships share the following features:

There is an employment contract and a training contract for each

employee;
Some training is typically carried out off-the-job;

Block release training is carried out by some trainees and apprentices.

97. The alignment of entitlements for trainees and apprentices regarding training
costs would promote fairness and hence be consistent with s.134(1) of the FW
Act.
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