Summary of submissions — plain language award-specific clauses

This document provides an updated summary of submissions on the revised plain language draft
dated 10 November 2016 pursuant to directions issued 9 November 2016 from the following
interested parties:

e Joint submission outlining consent positions from the Pharmacy Guild of Australia,
Association of Professional Engineers, Scientists and Managers, Australia (APESMA),
Australian Business Industrial and the NSW Business Chamber, Business SA, Health
Services Union (HSU) and Shop Distributive and Allied Employees’ Association (SDA)

e Australian Business Industrial and the NSW Business Chamber submissions
e Business SA Submissions

e Pharmacy Guild of Australia submissions

e SDA, APESMA and HSU submissions

Comments on the plain language draft award-specific clauses are presented in comparison tables.
The comparison tables include the current award in the first column, the revised Pharmacy Industry
Award exposure draft (dated 10 November 2016) in the second column. The third column includes
summarised comments from interested parties and the drafter’s response. Comments and changes
since the 9 November 2016 summary are shown in red.

The sequence of the comparison tables follows the revised exposure draft (second column).

General submissions about the plain language draft award-specific clauses

ABI and NSW Business Chamber

Submits that the majority of the issues they have raised in previous submissions on the plain language draft
award-specific clauses have been satisfactorily resolved.

SDA and others

Submit that they continue to have concerns over the use of “Examples” and “Notes” in the plain language draft
award-specific clauses.

Drafter comment: Notes, examples, guides, etc. are commonly used in legal instruments. They are integral to
the plain language drafting style we have adopted (e.g. notes are used in the new Annual leave provisions).
They are not intended to have legal effect. (See Draft Guideline 3.14)

A statement could be included in awards that says notes, guides and examples do not have legal effect—they
are for information only.

Submit that feedback received from award users is that cross-referencing to clause numbers without the
inclusion of clause titles is difficult to understand and that it would be easier to understand if cross-references
contained clause titles as well as clause numbers.

Business SA

Submits that modern awards must be drafted such that those using the award are able to determine what they
can expect and what is expected of them. The re-drafting process must not simplify award such that they lose
legal clarity. Certainty must prevail over simplicity.

30 November 2016 1


https://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am201615-summary-sub-drafter-comments-101116.pdf
https://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am201615-sub-abiandnswbc-050916.pdf
https://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am201615-sub-sdahsuapesma-050916.pdf
https://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am201615-guidelines-091116.pdf
https://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am201615-sub-bussa-020916.pdf

Comparison tables

CURRENT AWARD—Pharmacy Industry Award 2010 (PI1A)

Revised exposure draft (10 November 2016) (revised ED)

Submissions comments

Table of Contents
Part 1—Application and Operation
1. Title
2. Commencement and transitional
3. Definitions and interpretation
4. Coverage
5. Access to the award and the National Employment Standards
6. The National Employment Standards and this award
7. Award flexibility
Part 2—Consultation and Dispute Resolution
8. Consultation
9. Dispute resolution
Part 3—Types of Employment and Termination of Employment
10. Employment categories
11. Full-time employees
12. Part-time employees
13. Casual employment
14. Termination of employment
15. Redundancy
Part 4—Classifications and Wage Rates
16. Classifications
17. Minimum weekly wages
18. Junior rates
19. Allowances
20. Accident make-up pay
21. Superannuation
22. Payment of wages
23. Supported wage system
24. National training wage
Part 5—Ordinary Hours of Work
25. Hours of Work
26. Overtime
27. Annualised salary (Pharmacists only)
28. Breaks
Part 6—Leave and public holidays
29. Annual leave
30. Personal/carer’s leave and compassionate leave
31. Public holidays

Table of Contents
Part 1—Application and Operation of this award
Title and commencement
Definitions
. The National Employment Standards and this award

1

2

3

4. Coverage
5. Effect of variations made by the Fair Work Commission
6. Award flexibility for individual arrangements

7. Facilitative provisions for flexible working practices
Part 2—Types of Employment and Classifications

8. Types of employment

9. Full-time employment

10. Part-time employment

11. Casual employment

12. Classifications

Part 3—Hours of Work

13. Ordinary hours of work

14. Rostering arrangements—full-time and part-time employees
15. Breaks

Part 4—Minimum Wages and Allowances

16. Minimum wages

17 Annualised salary (Pharmacists only)

18. Allowances

19. Superannuation

Part 5—Overtime and penalty rates

20. Overtime

21. Penalty rates

Part 6—Leave and Public Holidays

22. Annual leave

23. Personal/carer’s leave and compassionate leave

24. Parental leave and related entitlements

25. Public holidays

26. Community service leave

Part 7—Consultation and Dispute Resolution

27. Consultation about major workplace change

28. Consultation about changes to rosters or hours of work
29. Dispute resolution
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CURRENT AWARD—Pharmacy Industry Award 2010 (PI1A)

Revised exposure draft (10 November 2016) (revised ED)

Submissions comments

32. Community service leave

Schedule B—Classification Definitions
Schedule C—Supported Wage System
Schedule D—National Training Wage
Schedule E—Part-day Public Holidays

Part 8—Termination of employment and Redundancy
30. Termination of employment

31. Redundancy

32. Transfer to lower paid job on redundancy

33. Employee leaving during redundancy notice period
34. Job search entitlement

Schedule A—Classification Definitions

Schedule B—Summary of Hourly Rates of Pay
Schedule C—Summary of Monetary Allowances
Schedule D—Supported Wage System

Schedule E—National Training Wage

Schedule F—Part-day Public Holidays

Part 1—Application and Operation

1. Title
This award is the Pharmacy Industry Award 2010.

2.  Commencement and transitional

2.1 This award commences on 1 January 2010.

2.2 The monetary obligations imposed on employers by this award may be
absorbed into overaward payments. Nothing in this award requires an employer
to maintain or increase any overaward payment.

2.4 Neither the making of this award nor the operation of any transitional
arrangements is intended to result in a reduction in the take-home pay of
employees covered by the award. On application by or on behalf of an employee
who suffers a reduction in take-home pay as a result of the making of this award
or the operation of any transitional arrangements, the Fair Work Commission
may make any order it considers appropriate to remedy the situation.

Part 1—Application and Operation of this award

1. Title and commencement

11 This is the Pharmacy Industry Award [2016].

1.2 This modern award commenced operation on 1 January 2010.

13 Neither the making of this award nor the operation of any transitional

arrangements is intended to result in a reduction in the take-home pay
of employees covered by the award. On application by or on behalf of
an employee who suffers a reduction in take-home pay as a result of
the making of this award or the operation of any transitional
arrangements, the Fair Work Commission may make any order it
considers appropriate to remedy the situation.

Note: some transitional arrangements removed — obsolete

Clause 1.3 is common to other awards—for consultation in 2017.
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CURRENT AWARD—Pharmacy Industry Award 2010 (PI1A)

Revised exposure draft (10 November 2016) (revised ED)

Submissions comments

3. Definitions and interpretation
In this award, unless the contrary intention appears:
Act means the Fair Work Act 2009 (Cth)

agreement-based transitional instrument has the meaning in the Fair
Work (Transitional Provisions and Consequential Amendments) Act
2009 (Cth)

award-based transitional instrument has the meaning in the Fair
Work (Transitional Provisions and Consequential Amendments) Act
2009 (Cth)

community pharmacy (replicated below in the coverage clause— 4)

default fund employee means an employee who has no chosen fund
within the meaning of the Superannuation Guarantee (Administration)
Act 1992 (Cth)

defined benefit member has the meaning given by the Superannuation
Guarantee (Administration) Act 1992 (Cth)

Division 2B State award has the meaning in Schedule 3A of the Fair
Work (Transitional Provisions and Consequential Amendments) Act
2009 (Cth)

Division 2B State employment agreement has the meaning in
Schedule 3A of the Fair Work (Transitional Provisions and
Consequential Amendments) Act 2009 (Cth)

employee means national system employee within the meaning of the
Act

employer means national system employer within the meaning of the
Act

enterprise award-based instrument has the meaning in the Fair Work
(Transitional Provisions and Consequential Amendments) Act 2009
(Cth)

exempt public sector superannuation scheme has the meaning given
by the Superannuation Industry (Supervision) Act 1993 (Cth)

MySuper product has the meaning given by the Superannuation
Industry (Supervision) Act 1993 (Cth)

NES means the National Employment Standards as contained in
sections 59 to 131 of the Fair Work Act 2009 (Cth)

on-hire means the on-hire of an employee by their employer to a client,
where such employee works under the general guidance and instruction
of the client or a representative of the client

standard rate means the minimum weekly wage for a Pharmacy
Assistant Level 3 in clause 17. Where an allowance is specified as
payable on an hourly basis, a reference to standard rate means 1/38th
of the weekly wage referred to above.

2. Definitions
In this award:
Act means the Fair Work Act 2009 (Cth)
community pharmacy, see clause 4.1.

employee means a national system employee as defined by section 13
of the Act.

employer means a national system employer as defined by section 14
of the Act.

enterprise instrument has the meaning given by subitem 2(1) of
Schedule 6 to the Fair Work (Transitional Provisions and
Consequential Amendments) Act 2009 (Cth).

Fair Work Regulations means the Fair Work Regulations 2009 (Cth)

National Employment Standards (NES), see Part 2-2 of the Act.
Divisions 3 to 12 of the Act constitute the National Employment
Standards. An extract of section 61 of the Act is reproduced below.

The National Employment Standards are minimum standards applying
to employment of employees. The minimum standards relate to the
following matters:

(a) maximum weekly hours (Division 3);
(b) requests for flexible working arrangements (Division 4);
(c) parental leave and related entitlements (Division 5);
(d) annual leave (Division 6);
(e) personal/carer's leave and compassionate leave (Division 7);
(f) community service leave (Division 8);
(g) long service leave (Division 9);
(h) public holidays (Division 10);
(i) notice of termination and redundancy pay (Division 11);
(j) Fair Work Information Statement (Division 12).
on-hire employer means a person who carries on a business of

employing individuals for the purpose of on-hiring them to an end-user
employer.

on-hire employee means an employee of an on-hire employer who is
on-hired to an employer covered by this award.

standard rate means the minimum wage for a pharmacy assistant
level 3 in clause 16—Minimum wages.

Interested parties (para 7): Submit that the expression “unless contrary

intention appears” aids award user understanding and the phrase itself serves no
harm when inactive and serves an important function when utilised. It should be
reinstated unless it can be guaranteed that every award will, when re-drafted in
plain language and in the future, contain no contrary or specialised definitions.

Drafter comment: The trend in legislative drafting has been to omit "unless the
contrary intention appears"” from definition clauses as the case law clearly
establishes that is the situation anyway without those additional words. Plain
language experts also hold the view that inserting it creates a doubt in the mind
of readers. It is not possible to guarantee that a defined term means throughout
exactly as it is defined even though that is clearly the desirable outcome.

Interested parties (paras 7-8): Submit that the definition of “on-hire employer”
should be included in the Exposure Draft. The omission of this definition from
the Exposure Draft appears to be an oversight on the part of the plain language
drafter and further that the exclusion of the definition of ‘on-hire’ is contrary to
the intention of the plain language drafting principal to make the award easier for
users to understand.

SDA and others (submission of 21/11/16 paras 10-11): Further, the definition of
on-hire employer should end with the words ‘covered by this award’.

Drafter comment: This is a matter to be decided with standard and common
clauses. These comments from the parties will be included when that matter is
considered.
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CURRENT AWARD—Pharmacy Industry Award 2010 (PI1A)

Revised exposure draft (10 November 2016) (revised ED)

Submissions comments

transitional minimum wage instrument has the meaning in the Fair
Work (Transitional Provisions and Consequential Amendments) Act
2009 (Cth)

State reference public sector modern award has the meaning given
by subitem 3(2) of Schedule 6A to the Fair Work (Transitional
Provisions and Consequential Amendments) Act 2009 (Cth).

State reference public sector transitional award has the meaning
given by subitem 2(1) of Schedule 6A to the Fair Work (Transitional
Provisions and Consequential Amendments) Act 2009 (Cth).

Table 2—Entitlements to meal and rest breaks means the Table in
clause 15.2.

Table 3—Minimum wages means the Table in clause 16.1.
Table 4—Overtime rates means the Table in clause 20.3.
Table 5—Penalty rates means the Table in clause 21.3.

5. Access to the award and the National Employment Standards

The employer must ensure that copies of this award and the NES are available to
all employees to whom they apply either on a noticeboard which is conveniently
located at or near the workplace or through electronic means, whichever makes
them more accessible.

3. The National Employment Standards and this award

The National Employment Standards (NES) and this award contain the
minimum conditions of employment for employees covered by this
award.

Common clause — for consultation in 2017.

Business SA (submission of 2/10/16, paras 1.2 and 1.3): Suggested wording for
the Pharmacy Industry Award, although has acknowledged that consultation on
this common clause will take place via a separate process in 2017.

3.2 Where this award refers to a condition of employment provided for in
6. The National Employment Standards and this award the NES, the NES definition applies.
The NES and this award contain the minimum conditions of employment for 3.3 The employer must ensure that copies of this award and the NES are
employees covered by this award. available to all employees to whom they apply, either on a notice board
which is conveniently located at or near the workplace or through
accessible electronic means.
3.4 Where a pharmacy does not have a notice board, the award and the
NES may be kept at an alternative location on the premises that is
accessible to employees, including being kept with the pharmacy
communication book.
4. Coverage 4. Coverage Business SA (submission of 2/10/16, para 1.4): Submits that clauses 4.1 and 4.2
o ] . _ of the revised ED should be reversed so that the clause begins by stating who the
Definition of community pharmacy reproduced for comparative purposes: 4.1 In this industry award community pharmacy means a business to | award does and does not cover.
community pharmacy means any business conducted by the employer which each of the following applies: Drafter comment: ordinary drafting practice is to put a definition first.
in premises: (@) the business is established wholly or partly for compounding or | However, it is a reasonable suggestion to reverse clauses 4.1 and 4.2.
. . dispensing prescriptions or selling medicines or drugs by retail to o o
(a) :ha? Iaf_e :ceglsrt]ered :m('jer ]tcheh relevant State or Territory the general public from the premises on which the business is | PGA (submission of 5/9/16, para 12 and submission of 21/11/16, para 10 and
egislation for the regulation of pharmacies; or conducted, whether or not other goods are so sold from those | para 14): Submits that clause 4.1 of the plain language draft should be replaced
(b) are located in a State or Territory where no legislation operates premises; with the definition in the PIA. Submits that the legal effect of the community
to provide for the registration of pharmacies; ) i ) L i pharmacy definition set out in clause 4.1(a) has been altered by introducing a
(b) |fhrequm?d to bfe regl_stetrhed ulnder_leglrs]l_atr:otr; for the regulatlorr:_ 0; requirement that medicines and drugs be sold by retail. Further, submits that
and fheargjg;ﬁzslsn igrcgzolnn ducie?:l a(;ieml\(/)vcz;t(; q fhgretﬂif:eg: Vl\g Igo Clause 4.1(c) alters the legal effect by excluding a pharmacy owned by a hospital
(c) that are established either in whole or in part for the registered:; ’ or other public institution only where medicines or drugs are sold by retail, the
compounding or dispensing of prescriptions or vending any . ) . ) reference to “services” has been excluded.
medicines or drugs; and (c) the business is not owned by a hospital or other public ) )
institution, or operated by government, unless medicines or | Drafter comment: The linkages between the various paragraphs of the
(d)  where other goods may be sold by retail. drugs are sold by retail to the general public from the premises | definition of “community pharmacy” needed to be clarified. The definition as it
on which the business is conducted. was originally drafted may have been read as though the last 2 subclauses only
L. . applied to subclause (b). Further, the goods that are relevant to a "community
4.2 This industry award covers, to the exclusion of any other modern

41 This award covers employers throughout Australia in the community

pharmacy industry, and their employees in the classifications listed in

award:

pharmacy"” are medicines and drugs. Clause 4.1 of the PIA, in referring to
"goods or services" is unnecessarily broad. A pharmacy owned by a hospital or
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CURRENT AWARD—Pharmacy Industry Award 2010 (PI1A)

Revised exposure draft (10 November 2016) (revised ED)

Submissions comments

clause 16—Classifications of this award to the exclusion of any other

other public institution, or operated by government, is a "community pharmacy"

of that employer is covered by the award classification which is most
appropriate to the work performed by the employee and to the
environment in which the employee normally performs the work.

NOTE: Where there is no classification for a particular employee in
this award it is possible that the employer and employee are covered by
an award with occupational coverage.

employer is covered by the award that is most appropriate to the work
performed by the employee and the industry in which they work.

NOTE: An employee working in the community pharmacy industry who is not
covered by this industry award may be covered by an award with occupational
coverage.

modern award. The award does not cover employment in a pharmacy (@) Zmustlgllfar'sarig the community pharmacy  industry  throughout if it sells medicines or drugs by retail to the general public. The omission of the
owned by a hospital or other public institution, or operated by ' former reference to "services" is of no consequence.
gg;}/eerrgln;irgl,iz\./ nere their goods or services are not sold by retail to the (b) (z:r:;ils?%/iig\?iogwgsﬁr?itigLasS)Sg;C:rtT:OT defined t'm Sd.chedu—leA—h Business SA (submission of 2/10/16, para 1.5): Submits that the word “and” be
PIOYers mentioned In paragraph | 5.corted after 4.1(a) and 4.1(b) to demonstrate that (a) to (c) are not linked and
4.2 The award does not cover an employee excluded from award coverage (). each must apply.
by the Act. 4.3 This industry award also covers: _ _ _ o
Drafter comment: The earlier practice was to include a conjunction only after
4.3 The aV\_/ard does not cover e”_]plo_yees who are C_OverEd by a modern (@) on-hire employees working in the community pharmacy industry | the penultimate clause or paragraph. That was replaced by a practice of
enterprise award, or an enterprise instrument (within the meaning of the (with a classification defined in Schedule A—Classification | including them after each paragraph. The use of “each of the following” in the
Fair Work (Transitional Provisions and Consequential Amendments) Definitions) and the on-hire employers of those employees; and | lead-in words renders conjunctions unnecessary. It is not good drafting practice
Act 2009 (Cth)), or employers in relation to those employees. to use unnecessary words so either the lead-in words should be included or the
b) trainees employed by a group training employer and hosted b i i
44 The award dqes not cover employees who are covered by.a State (b) an employe[r) cgverec)i/ bygthispaward t% Woek )i/n the communin}; conjunctions.
reference public sector modern award, or a State reference public sector pharmacy industry (with a classification defined in Schedule | The parties are invited to express a preference, however, in order to achieve
transitional award (within the meaning of the Fair Work (Transitional A—Classification Definitions) and the group training employers | consistency within and across awards, the Full Bench may choose to consider the
Provisions and Consequential Amendments) Act 2009 (Cth)), or of those trainees. issue during the standard and common issue stage.
employers in relation to those employees.
. . ) . |44 However, this industry award does not cover any of the following: SDA and others (submission of 21/11/16 paras 20, submission of 5/10/16, paras
4.5 Th|§ ayvard covers any employer_ which supplle§ labour on an on-h!re 8-13): Clause 4.1(c) should be amended to include the words ‘dispensed and’
basis in the industry set out in clause 4.1 in respect of on-hire (@)  employees excluded from award coverage by the Act; before the words ‘sold by retail’ to ensure clarity about coverage. Submits that
employees in classifications covered by this award, and those on-hire . . o
employees, while engaged in the performance of work for a business in | NOTE: See section 143(7) of the Act. the legal effe_ct_ of the exclusion glause_ has been altered in because it does_ not
that industry. This subclause operates subject to the exclusions from _ refer to medicines and drugs being dispensed by the pharmacy located in a
coverage in this award. (b) employees covered by a modern enterpriss award or an | hospital or other public institution. SDA also submitted that where medicines and
enterprise instrument; drugs are not dispensed for retail to the general public the employee pharmacists
4.6 This award covers employers which provide group training services for . would be covered by the Health Professionals and Support Services Award 2010
trainees engaged in the industry and/or parts of industry set out at (c)  employees covered by a State reference public sector modern | 4o o 00ced wording
clause 4.1 and those trainees engaged by a group training service award or a State reference public sector transitional award,; '
hosted by a company to perform work at a location where the activities (d) employers of employees mentioned in paragraph (a), (b) or (c).
described herein are being performed. This subclause operates subject
to the exclusions from coverage in this award.
4.7 Where an employer is covered by more than one award, an employee | 4.5 If an employer is covered by more than one award, an employee of the | Common clause —for consultation in 2017.

No provisions in current award.

5. Effect of variations made by the Fair Work Commission

A variation of this award made by the Fair Work Commission does not affect
any right, privilege, obligation or liability acquired, accrued or incurred under
this award.

Common clause —for consultation in 2017.

7. Award flexibility

Standard clause - provision not reproduced

6. Award flexibility for individual arrangements
Standard clause - provision not reproduced

Standard clause. Plain language draft standard clauses will be dealt with in
matter AM2016/15 . Directions issued 17 August 2016.

No clause in current award.

7. Facilitative provisions for flexible working practices

7.1 This award contains facilitative provisions which allow agreement
between an employer and an individual employee on how specific

award provisions are to apply at the workplace.

Common clause —for consultation in 2017.
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CURRENT AWARD—Pharmacy Industry Award 2010 (PI1A)

Revised exposure draft (10 November 2016) (revised ED)

Submissions comments

7.2 The following clauses have facilitative provisions:
Clause Provision
13.4(c) Time off instead of payment
18.3 Substitution of public holidays
7.3 The agreement must be kept by the employer as a time and wages record.

Part 3—Types of Employment and Classifications
10. Employment categories

10.1 Employees under this award will be employed in one of the following

categories:
(@)
(b)
(©)

At the time of engagement an employer will inform each employee of
the terms of their engagement and, in particular, whether they are to be
full-time, part-time or casual.

full-time employees;
part-time employees; or
casual employees.

10.2

Note: Clause 12.10 reproduced here for comparative purposes.

12.10  Conversion of existing employees

No full-time or casual employee will be transferred by an employer to part-time
employment without the written consent of the employee. Provided that where
such transfer occurs all leave entitlements accrued will be deemed to be
continuous. A full-time employee who requests part-time work and is given such
work may revert to full-time employment on a specified future date by
agreement with the employer and recorded in writing.

Part 2—Types of employment and classifications
8. Types of employment

8.1 An employee covered by this award must be one of the following:

(@ afull-time employee;
(b) a part-time employee;
(c) acasual employee.
8.2 At the time of engaging an employee, the employer must inform the
employee of the terms on which they are engaged, including whether
they are engaged as a full-time, part-time or casual employee.
8.3 Moving between types of employment
(@ A full-time or casual employee can only become a part-time
employee with the employee’s written consent.

(b)  Moving to part-time employment does not affect the continuity
of any leave entitlements.

(c) A full-time employee:

(i)  may request to become a part-time employee; and

(ii)

may return to full-time employment at a date agreed in
writing with the employer.

NOTE: See section 65 of the Act for information about requests for flexible
working arrangements.

SDA and others (submission of 5/9/2016, paras 14-15, submission of 21/11/16
paras 21-22): Submits that this clause does not relate to s.65 of Act, which
provides for requests for flexible working arrangements under a prescribed set of
circumstances. Linking this clause to s.65 of the Act may suggest that an
employee may need to meet the eligibility and procedural requirements
determined by that section of the Act for them to be able to make a request.
Submits that note should be removed as, at the very least, it may cause confusion
and ambiguity about access to this entitlement.

Drafters comment: agrees that this note should be taken out.

11. Full-time employees

A full-time employee is an employee who is engaged to work an average of 38
hours per week.

9. Full-time employment

An employee who is engaged to work 38 ordinary hours per week (or 76
ordinary hours over 2 consecutive weeks) is a full-time employee.

NOTE: The SDA is pursuing changes to the effect of this clause.
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CURRENT AWARD—Pharmacy Industry Award 2010 (PI1A)

Revised exposure draft (10 November 2016) (revised ED)

Submissions comments

12. Part-time employees

12.1 A part-time employee is an employee who:

(@ works less than 38 hours per week; and
(b)  has reasonably predictable hours of work.

12.2 At the time of engagement, the employer and the part-time employee
will agree, in writing, on a regular pattern of work, specifying at least:
(&) the hours worked each day;

(b)  which days of the week the employee will work;

(c) the actual starting and finishing times of each day;

(d) that any variation will be in writing;

(e)  that the minimum daily engagement is three hours;

(F)  all time worked in excess of agreed hours is paid at the overtime
rate; and

(g) the times of taking and the duration of meal breaks.

12.3 Any agreement to vary the regular pattern of work will be made in
writing before the variation occurs. Any agreement to vary the agreed
hours may also be either a permanent agreed variation to the pattern of
work or may be a temporary agreed variation, e.g. a single shift or
roster period. Such a variation will be agreed hours for the purposes of
clause 12.2(f).

12.4 The agreement and variation to it will be retained by the employer and
a copy given by the employer to the employee.

125 An employer is required to roster a part-time employee for a minimum
of three consecutive hours on any shift.

12.6 An employee who does not meet the definition of a part-time employee
and who is not a full-time employee will be paid as a casual employee
in accordance with clause 13—Casual employment.

12.7 A part-time employee employed under the provisions of this clause will
be paid for ordinary hours worked at the rate of 1/38th of the weekly
rate prescribed for the class of work performed.

12.8 Rosters
(@) A part-time employee’s roster, but not the agreed number of

hours, may be altered by the giving of notice in writing of seven
days or in the case of an emergency, 48 hours, by the employer
to the employee. The rostered hours of part-time employees may
also be altered at any time by mutual agreement between the
employer and the employee.

(b)  Rosters will not be changed from week to week, or fortnight to
fortnight, nor will they be changed to avoid any award

entitlements.

10. Part-time employment

10.1 An employee who is engaged to work for fewer ordinary hours than
mentioned-n-clause- 9—Full-time-employment 38 per week and whose

hours of work are reasonably predictable is a part-time employee.

10.2 This award applies to a part-time employee in the same way that it

applies to a full-time employee except as otherwise provided by this
award.

10.3 A part-time employee is only entitled to payments in respect of annual

leave, personal/carer’s leave, compassionate leave or public holidays
on a proportionate basis.

104 At the time of engaging a part-time employee, the employer must agree

in writing with the employee to each of the following:
(@)
(b)
(©

the number of hours to be worked each day;
the days of the week on which the employee will work;

the times at which the employee will start and finish work each
day;

(d)

Any agreement under clause 10.4 must state that any variation agreed
by the employer and the employee to any of the matters mentioned in
clause 10.4(a) to (d) must be in writing.

when meal breaks may be taken and their duration.

10.5

10.6 An agreement under clause 10.4 must also state each of the following:

(@) the minimum period for which the employee may be rostered to
work on any shift is 3 consecutive hours;

(b)  for each ordinary hour worked, the employee must be paid in
accordance with clause 16—Minimum wages and in accordance
with clause 21—Penalty rates for ordinary hours worked during
periods specified in Table 5—Penalty rates;

(c)  for each hour worked in excess of the number of ordinary hours
agreed under clause 10.4 and 10.10, the employee must be paid
at the overtime rate in accordance with clause 20.2—Application

of overtime for part-time employees.

10.7 The employer must keep a copy of any agreement under clause 10.4 or

variation of it and give another copy to the employee.

10.8 The roster of a part-time employee, but not the number of hours agreed

under clause 10.4, may be changed:

(@) by the employer giving the employee 7 days, or in an emergency
48 hours, written notice of the change; or
(b) atany time by the employer and employee by mutual agreement.

NOTE: The PGA are pursuing changes to the effect of this clause, including new
subclauses via the part-time employment common issue matter.

Interested parties (para 9): Submit that the cross-referencing at clause 10.1 is
unnecessary and appears contrary to the plain language drafting principals to
make the award easier for users to understand.

Drafter comment: Agree — the plain language draft has been amended as
marked.

Interested parties (para 10): Submit that clause 10.2 is unclear and confusing
and that the award does not apply to PT employees in the same way as FT
employees generally. The wording at clause 12.9 of the PIA be used.

Drafter comment: This comment overlooks the fact that what was covered by
clause 12.9 is now covered by a combination of clauses 10.2 and 10.3. Together
they are to the same effect as clause 12.9 but keep the different concepts
separate.

Interested parties (para 11): Submit that clause 10.3 is worded so as to restrict
the entitlements of part-time employees and may be contrary to the NES.

Drafter comment: The general approach is to use the present indicative so the
use of "will" should be avoided. While not wrong, we could omit "only".
Clause 10.3 is an example of an "otherwise provided" clause (see clause 10.2).

Interested parties (para 12): Submit that the separation of items that are
required to be included in an agreement in clause 10.4 and 10.6 of the Exposure
Draft could lead to employers inadvertently failing to include the required items
in an agreement. The Interested Parties propose that these clauses be combined
to provide for all the matters which are required to be included in the relevant
agreement.

Drafter comment: The intention of the plain language redraft is to clearly set
out which items must be agreed upon and which items must be included in the
agreement. Conflating the two would lead to confusion. Clause 10.4 deals with
what must be agreed while clauses 10.5 and 10.6 state matters that must be
included in the agreement but do not relate to variable matters that must be
agreed. This was explained in the document published on 27 November 2015.

PGA (submission of 21/11/16, para 18): Submits that the plain language draft
only requires the employer to notify an employee that the minimum engagement
is 3 hour but that an employer is not obliged to roster the employee for a
minimum of 3 hours.

SDA (submission of 21/11/16, para 34): Submits that clause 10.6 provide the
legal requirement to provide a 3 hour minimum shift. Submits that clause 12.5 of
the current award should be retained.

Drafter comment: clause 10.6 of the plain language draft requires that an
agreement must state a minimum 3 hour shift.

Interested parties (para 14): Submit that the plain language draft does not
provide that variations to regular patterns of work are to be by written agreement.

Drafter comment: This matter is dealt with at clause 10.5.
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CURRENT AWARD—Pharmacy Industry Award 2010 (PI1A)

Revised exposure draft (10 November 2016) (revised ED)

Submissions comments

12.9

A part-time employee will be entitled to payments in respect of annual leave,
public holidays, personal/carer’s leave and compassionate leave arising under the
NES, or this award, on a proportionate basis. Subject to the provisions contained
in this clause all other provisions of the award relevant to full-time employees
will apply to part-time employees.

Award entitlements

12.10

No full-time or casual employee will be transferred by an employer to part-time
employment without the written consent of the employee. Provided that where
such transfer occurs all leave entitlements accrued will be deemed to be
continuous. A full-time employee who requests part-time work and is given such
work may revert to full-time employment on a specified future date by
agreement with the employer and recorded in writing.

Conversion of existing employees

12.11

A part-time employee who has worked their agreed hours may agree to work
additional hours which are not reasonably predictable up to the daily, weekly or
fortnightly maximum ordinary hours of work provided by the award, as a casual
employee and subject to the casual employee provisions of this award. Nothing
in this clause prevents such agreement between the parties.

Additional hours as casual hours

10.9 However, the roster of a part-time employee must not be changed:

(@)
(b)

A part-time employee who has worked the number of hours agreed
under clause 10.4 may agree to work additional hours that are not
reasonably predictable. The additional hours may be worked on the
terms applicable to a casual employee.

from pay period to pay period; or
so as to avoid any award entitlement.

10.10

10.11  However, the total number of hours agreed under clauses 10.4 and
10.10 must not exceed the maximum daily hours specified in clause

13.3 or full-time employment hours specified in 9—Full-time
employment.

NOTE: See clause 20—Overtime for rates applicable when agreed additional
hours exceed the maximum daily hours or full-time employment hours.

PGA (submission of 21/11/16, para 19): Submits that the clause 10.5 does not
specify that a variation could be temporary or permanent and that the variation
would be agreed hours at ordinary rates.

SDA (submission of 21/11/16, para 29 and para 32): Submits that clause 10.5
does not make it clear that the agreement must be made in writing before the
variation occurs and that it does not make it clear that variations may be
permanent or temporary. Submits that clause 12.3 of the current award should
be retained.

PGA (submission of 5/9/16, para 26): Submits that clause 10.4 of the revised ED
should be varied. Clause 12.3 of PIA refers to 12.2(f) and provides that all time
worked in excess of the agreed hours is paid at the overtime rate. This provision
has not been included in revised ED. It is a necessary and useful signpost that
part-time hours may be varied by agreement and can be varied subject to a time
limit. This provides certainty regarding length of time for which any agreed
variation would apply. These words, and the appropriate reference to the
overtime provision should be included at the end of clause 10.4.

Drafter comment: This is dealt with at clause 10.6(c)

PGA (submission of 5/9/16, para 24): Submits that clause 10.6(b) of revised ED
is a new obligation and should be removed.

Drafter comment: This obligation currently exists in the award at 26.2. It has
been included for completeness.

PGA (submission of 5/9/16, para 27): Submits that clause 10.8 of the revised
ED alters the legal effect by stipulating that the number of hours agreed in
accordance with 10.4 cannot be varied (when they can be altered by agreement
via other provisions). Clause 10.8 should be reworded to preserve the capacity
for agreement to alter the number of hours worked.

Drafter comment: Agrees with the PGA comment. The exception for the
agreed number of hours should only relate to paragraph (a). It would be best to
split it into two subclauses. The first one being the current 10.8 minus paragraph
(b). The second one providing that the roster of a part-time employee, including
the number of hours agreed under clause 10.4, may be changed at any time by
the employer and employee by mutual agreement.

SDA and others (submission of 5/9/11, paras 20-22, submission of 21/11/16
para 26): Submits that clause 12.6 of the PIA does not appear to be reflected in
the revised ED. It is important because it establishes that if an employee meets
the definition of FT or PT employment then they’re engaged as such (and if they
don’t they should be classified and paid as a casual). This is particularly relevant
where a “casual” is working or expects to work reasonably predictable hours in
which case they should be paid and have access to the entitlement provided to PT
or FT employees.

Drafter comment: Clause 12.6 of the Pharmacy Industry Award is the definition
of a casual employee and is dealt with in clause 11.1. The definitions and
payment arrangements should be left to the clause dealing with casuals. (See also
comments against clause 11.1)
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Submissions comments

13 Casual employment

13.1 A casual employee is an employee engaged as such and who does not
have an expectation or entitlement to reasonably predictable hours of
work.

13.2 A casual will be paid both the actual hourly rate paid to a full-time
employee and an additional 25% of the ordinary hourly rate for a full-
time employee.

13.3 Casual employees will be paid at the termination of each engagement,
but may agree to be paid weekly or fortnightly.

13.4 The minimum daily engagement of a casual is three hours.

11. Casual employment

111 An employee who is not covered by clause 9—Full-time employment
or clause 10—Part-time employment may be engaged and paid as a

casual employee.

11.2 A casual employee does not have an entitlement to reasonably
predictable hours of work.

11.3 The minimum number of hours for which a casual employee may be
rostered to work on any day is 3 consecutive hours.

114 An employer must pay a casual employee for each hour worked a

loading of 25% on top of the minimum hourly rate otherwise applicable
under clause 16—Minimum wages.

NOTE: Column 2 of Table 3—Minimum wages shows the minimum hourly rate
to which the casual loading applies. If an employee is classified as a Pharmacy
Assistant, and aged under 21 years see also clause 16.2—Junior wages
(Pharmacy Assistants only).

115 An employer must pay a casual employee for each ordinary hour
worked during the periods specified in clause 21—Penalty rates the
casual penalty rate (inclusive of casual loading) specified in column 3

of Table 5—Penalty rates.

NOTE: The 25% loading for casual employees applies to ordinary hours worked.
The casual loading is not payable on overtime worked as specified in clause
20— Overtime.

11.6 The pay period of a casual employee is as determined under clause

16.4—Pay period.

Interested parties (para 15): Submit that the plain language draft should make it
clear that a casual employee is one specifically engaged as a casual and is not a
part-time or full-time employee.

Drafter comment: This matter is dealt with at clause 11.1.

PGA (submission of 5/9/16, para 28): Submits that clause 12.6 of PIA uses the
expression “will” and that “may” in clause 11.1 of the revised ED is not the
correct substitute for “will”. The expression “may” should be replaced with
“must”.

Business SA (submission of 2/10/16, para 1.6): Submits that clause 11.1 of
revised ED has changed the operation of this clause because under the PIA a
casual employee is one specifically engaged as a casual employee. Consequently,
any award conditions regarding casual employment will apply to those
employees specifically engaged to be casual employees. The effect of clause
11.1 of the revised ED clause is as a “default” or “catch-all” clause whereby an
employee will be casual when clauses 9 or 10 do not apply rather than
specifically engaging an employee as a casual. This changes the operation of
13.1 of the PIA unnecessarily. The expression engaging casuals “as such” in
clause 13.1 of the PIA works in concert with clause 10.2 of the PIA and reduces
the risk of conflict regarding employment status. Further, the PIA approach is
standard across many awards and it is not necessary for the plain language re-
drafting process to vary this approach. The PIA words should be retained or
could be amended as follows: ““A casual employee is an employee engaged as
such and who is not covered by clause 9—Full time employment or clause 10—
Part-time employment™.

SDA and others (submission of 22/07/16 paras 23-31, submission of 21/11/16
paras 44-45): Submits that changing of the word “is’ (see clause 13.1 of the PIA)
to ‘may’ in clause 11.1 of the plain language draft is a change to the legal effect
of the award. Submits that if an employee has an expectation or entitlement to
reasonably predictable hours of work they are to be deemed a part-time or full-
time employee. Changing the wording alters the legal effect of the clause as it
relates to how an employee is engaged to work depending on the predictability of
the hours they work. SDA submits that the PGA interprets 13.1 of the PIA as a
casual conversion clause (ref Casual and PT Full Bench PN279 & 280). The
wording of the PIA should be retained to ensure the legal effect remains
unchanged. Further, the SDA made a deliberate decision not to seek a casual
conversion clause because the parties had a common interpretation of the casual
clause.

Interested parties (para 16): Submit that clause 11.2 should include the words
‘expectation or’.

Drafter comment: It is understood that many casual employees do have
reasonably predictable hours of work. The award states what a casual is entitled
to, regardless of their expectations.

Interested parties (para 17): Submit that the draft should state that the minimum
engagement is 3 consecutive hours.

Drafter comment: This represents a change from the award, however, if the
parties are in agreement this would clarify the entitlement.
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CURRENT AWARD—Pharmacy Industry Award 2010 (PI1A) Revised exposure draft (10 November 2016) (revised ED) Submissions comments

16. Classifications 12. Classification Interested parties (para 18): Submit clause 12.2 should include the term ‘the

classification by the employer’.

16.1 All employees covered by this award must be classified according to | 12.1 An employer must classify an employee covered by this award in . TR
the strﬁctﬁre set out i% Schedule B—-Classification Definitigns. accordar:]cey with Schedule fA{/—CIassiF]:icg{tion Definition);. Dratfter com_ment: Clause 1_2'1 make_s It clear that classification is done by the
Employers must advise their employees in writing of their employer. It is not good drafting practice to use unnecessary words.
classification and of any changes to their classification. 12.2 The classification must be based on the skill level that the employee is

required to exercise in order to carry out the principal functions of the

16.2 The classification by the employer must be according to the skill level employment.
or levels required to be exercised by the employee in order to carry out
the principal functions of the employment as determined by the | 12.3 Employers must notify employees in writing of their classification and
employer. of any change to it.

Part 5—Ordinary Hours of Work Part 3—Hours of Work NOTE: The SDA are pursuing changes to the effect of these provisions via the

casual employment common issue matter which could result in

25. Hours of work 13. Ordinary hours of work revisions/additions to this clause.

25.1  This clause does not operate to limit, increase or in any way alter the | 13.1  Ordinary hours may be worked on any day between 7.00 am and | Interested parties (para 19): Submit remove the cross reference at clause 13.4
trading hours of any employer as determined by the relevant State or midnight. regarding full-time employment and include the term ‘engaged to work less than
Territory legislation. ) ) 38 hours per week’.

13.2 Ordinary hours of work are continuous, except for rest breaks and meal

25 2 Ordinary hours breaks as specified in clause 15—Breaks. Drafter comment: Clause 9 does not purport to set out a maximum number of
ordinary hours but in effect defines a full-time employee as someone who is
(@) Ordinary hours may be worked, within the following spread of | 13.3 The_maximum number of ordinary hours that can be worked on any engaged to work 38 per week or 76 over 2 weeks. Clause 13.4 then states that
hours: day is 12. those hours are the maximum number of ordinary hours over those periods.
Days Spread of Hours 134  The maximum number of ordinary hours of work for a full-time | They aré thus doing slightly different things. As clause 13.4 very much relies on

o employee per week (or as averaged over 2 consecutive weeks) are as | the concept underlying clause 9 it seems sensible to cross-refer to it.
Monday to Sunday 7.00 am — midnight set out in clause 9—Full-time employment. That said, it would not be wrong in principle to expressly state the maximum
" s and mea beaks and s not b e tan 13 hour per | 155 The maximum number of orinary hours of wor for o parctime | [URER BRI B T B B B o e

day, employee per week are as agreed under clause 10—Part-time ar ap P :  C _ piexity
employment. repeating the concept. In this case it is pretty straightforward. But if the concept

253 38 hour week rosters involved interlocking provisions it would be inefficient to set them all out again.

It is also to be noted that clause 13.5 involves looking back at clause 10.
@efeﬂl-\;[\:(r;eke%r?ﬁlgzjimwe ?gllgovflzigiofr(r)rzs?n average of 38 hours per PGA (submission of 5/9/16, para 31 and submission of 21/11/16, para 10 and
' ' para 20): Submits that clause 13.5 alters the legal meaning of the PIA because in
(a) 38 hours in one week; or clause 10.10 of the revised ED a part-time employee may agree to work
. . additional hours that are not reasonably predictable but which are in excess of
(b) 76 hours in two consecutive weeks. .
their agreed hours under clause 10.4. The hours are worked on the terms
applicable to a casual employee. Any such additional hours under clause 10.10
are not necessarily overtime, unless in accordance with clause 10.11 they exceed
the max daily hours or weekly full-time hours provided for in the award. When
read in isolation, clause 13.5 fails to account for this capacity for part-time
employees to agree to work additional hours which may not be overtime hours.
Clause 13.5 is not in PIA and could change the legal effect of the award and
should be deleted.
30 November 2016 11
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CURRENT AWARD—Pharmacy Industry Award 2010 (PI1A) Revised exposure draft (10 November 2016) (revised ED) Submissions comments
25.4 Rostering—Permanent employees 14. Rostering arrangements—full-time and part-time employees
(@ The following roster requirements will apply to permanent | 14.1 The following rostering arrangements apply to full-time and part-time
employees: employees:
(i)  Ordinary hours will be rostered so as to provide an (@) employees must be rostered to work ordinary hours in such a
employee with two consecutive days off each week or way that they have:
three consecutive days off in a two week period. ) )
(i) 2 consecutive days off each week; or
(i)  Ordinary hours and any reasonable additional hours may . ) )
not be rostered over more than six consecutive days. (i) 3 consecutive days off over 2 consecutive weeks;
(iii) Ordinary hours may not be rostered over more than five (b)  employees must not be rostered to work ordinary hours on more
days in a week, provided that ordinary hours may be than 5 days in a week;
rostered on six days in one week where ordinary hours are despit h (b | b tered t K
rostered on 1o more than four days in th following week O taimary iours on 6 deys one ek i ey are rostere to work
. . ; : i Business SA_(submission of 2/10/16, para 1.4): Submits that at clause 14.1(e) the
ordinary hours on no more than 4 days the following week; - - : . .
(iv) ggtefgjpslg);esetomg(\)/e ;igr]gelzac:%sz\(l:ﬂrcr\fe j:nsd§¥: ea\llzlr:l fO?J?‘ y y g words “whether ordinary hours or overtime” are not present in the PIA and this is
weeks and the consecutive days off will ir)llclu de Saturday (d)  employees must not be rostered to work (whether ordinary hours | & su_bstantive_z change because the PIA does not contemplate working of Sundays
and Sunday or overtime) on more than 6 consecutive days; during overtime hours for the purpose of this clause.
. . . (e) employees rostered to work (whether ordinary hours or | PGA (submission of 5/9/16, para 32 and submission of 21/11/16, para 10 and
) A -re_quwement will not apply where the employee requests' In overtime) on up to 3 Sundavs in a 4 week cvcle must be rostered | para 21): Submits that clause 14.1(e) has omitted the words “regularly works
writing and the employer agrees to other arrangements, which ) pto Y y 0 ; feci
g ployer ag g ’ to have 3 consecutive days off every 4 weeks. including a | Sundays”, found at 25.4 of the PIA. This omission changes the legal effect by
are to be recorded in the time and wages records. It cannot be y y : 9 L :
. g : Saturd d Sund requiring an employer to roster an employee for 3 consecutive days off each 4
made a condition of employment that an employee make such a aturday and sunday. - : - -
ploy ploy weeks including a Saturday and Sunday, even if an employee is only rostered on
request. 14.2 Clause 14.1(e) does not apply to a part-time employee who has agreed | a Sunday once, in circumstances where such an obligation does not presently
(c)  Anemployee can terminate the agreement by giving four weeks’ undgr t(r:]lausehlo—Eart;jtlrr:we en:r;Iovtrr;ent to W(:.r K S(.jaturde:c)f/ or Sunday | exist
notice to the employer. The notice need not be given where the (or both) each week and have at least 2 consecutive days off. Drafter comment: Clause 14.1(e) is not a clause drafted by the plain language
agreement terminates on an agreed date or at the end of an | 143 At the written request of the employee, the employer and the employee | €xpert, rather it is the clause agreed in the conference of 17 December 2015
agreed period. For the av0|danc,e of doubt this provision does not may agree to rostering arrangements that are different to those in clause | (transcript para 821). In relation to the issue of the words in clause “whether
alpply to part-time employees’ agreed pattern of work under 14.1. ordinary hours or overtime”, the discussion during the conference and
clause 12.2. 144 Different ) 4 under cl 143 - ded i submissions of the PGA, SDA and HSU appears to support the view that this is
: ifferent arrangements agreed under clause 14.3 must be recorded in : : : .
(d)  The rostering provision of clause 25.4(a)(iv) does not apply to a the time and Wa?ges recordg the intended operation (SDA and other unions submission of 13 May 2016, para
part-time employee whose agreed hours under clause 12.2(b) ' 43).
provides that the employee will work on either or both Saturday | 145 The employee may end an agreement under clause 14.3 at any time by | Interested parties (para 20): Submit the word ‘written’ at clause 14.5 is a
and Sunday each week and where the agreement provides that giving the employer 4 weeks weitten notice unless the agreement was | technical error and should be removed.
the employee will have at least two consecutive days off work made under clause 10.4 (part-time arrangements agreed in writing on
each week. enagagement). Drafter comment: Agrees the word “written’ should be taken out.
gag )
14.6 An agreement under clause 14.3 may provide that it ends on a
particular day or at the end of a particular period.
147 An employee cannot be required as a condition of employment to agree
to an arrangement under clause 14.3.
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28. Breaks

28.1 All employees working four or more hours on any day will be entitled

to a 10 minute paid rest pause.

15. Breaks

15.1 Clause 15 gives an employee an entitlement to meal breaks and rest

breaks.

Interested parties (para 21): Submit the inclusion of wording explaining the
tables at clause 15 unnecessarily complicates the clause.

Drafter comment: Explaining how the table works adds to certainty and clarity.
This approach is common in legislative drafting The table number facilitates

28.2 All employees working more than five hours on any day will be | 15.2 An employee who works the number of hours on any one day specified | cross-referencing to it.
entitled to an unpaid meal break of not less than 30 minutes and no in an item of column 1 of Table 2—Entitlements to meal and rest
greater than one hour duration plus a 10 minute paid rest pause. breaks is entitled to a break or breaks as specified in column 2.
Interested parties (para 22): Submit a technical error has been introduced at
28.3  Allemployees working 7.6 or more hours on any day will be entitled to Table 2—Entitlements to meal and rest break(s) clause 15.3 and 15.4 which introduces restrictions concerning the timing of
an unpaid mea] break of not Ies_s than 3_0 minutes and no greater than breaks that were not previously contained in the award.
one hour duration plus two 10 minute paid rest pauses. Column 1 Column 2
Drafter comment: It would seem that the proviso to clause 28.3 of the award
Provided that: Hours worked Breaks only applies to shifts of 7.6 hours or more so that qualification needs to be added.
It may be simpler to add the qualification in column 2. So after "Two 10 minute
@ :gfemﬁ::] ?{SZIF]SOS:E \;[\?orbli taken after at least 2.5 hours and not At least 4 but not more than 5 One 10 minute paid rest break paid rest breaks" add "(not to be taken in the first hour of work or in the first
] ) hour of resuming work after a meal break)" and after "One 30 to 60 minute
(b) the rest pauses are not to be taken in the first hour of work or in More than 5 but less than 7.6~ One 10 minute paid rest break unpaid meal break" add "(to be taken within the first 5 hours of work but not
the first hour after the meal break. One 30 to 60 minute unpaid meal before the first 2.5 hours)".
break
7.6 or more Two 10 minute paid rest breaks
(not to be taken in the first hour of
work or in the first hour of
resuming work after a meal break)
One 30 to 60 minute unpaid meal
break (to be taken within the first 5
hours of work but not before the
first 2.5 hours)
' . | breal betal ithin_the_fi : K
o) in the first!  work:
! i the first : . kaf . L break.
17. Minimum weekly wages Part 4—Wages and Allowances NOT_E: The APESMA is_ pl_Jrsuing additional classifications and minimum wages
(see item 34 of the submission summary).
Classifications Per week 16. Minimum wages
s 16.1  An employer must pay an employee the minimum hourly wage | |nterested parties (para 23): Submit wording in the exposure draft at clause
Pharmacy Assistants specified in column 2 (or for a full-time employee the minimum | 15 1 a5 easier to understand.
weekly wage specified in column 3) in accordance with the employee
Level 1 $738.80 classification specified in column 1 of Table 3—Minimum wages. Drafter comment: precision has been favoured here in order to explain how the
o _ _ . table operates. Further, use of the word “adult” in the exposure draft is likely to
Level 2 $756.40 NOTE: Provisions for calculating wages for an employee who is classified as a | confuse people because the ordinary use of the word relates to a person over the
$783.30 phﬁrmacy assistant and Iaged under 21 years is at clause 16.2—Junior Wages | a0 of 18, In this award junior rates apply to people aged 20 years and younger.
Level 3 (pharmacy Assistants only). The note under clause 16.1 clarifies that in some clause 16.2 provides for junior
Level 4 $815.40 rates for particular employees.
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Pharmacy Students
1st year of course
2nd year of course
3rd year of course

4th year of course

Pharmacy Interns
First half of training

Second half of training

Pharmacist
Experienced Pharmacist
Pharmacist in Charge

Pharmacist Manager

$738.80
$756.40
$783.30
$815.40

$826.20
$854.40

$966.60
$1058.60
$1083.40
$1207.40

Revised exposure draft (10 November 2016) (revised ED)

Table 3—Minimum wages

Column 1 Column 2 Column 3

Employee classification Minimum hourly Minimum weekly

wage wage

pharmacy assistant

level 1 $19.44 $738.80

level 2 $19.91 $756.40

level 3 $20.61 $783.30

level 4 $21.46 $815.40

pharmacy student

1% year of course $19.44 $738.80

2" year of course $19.91 $756.40

3" year of course $20.61 $783.30

4" year of course $21.46 $815.40

pharmacy intern

1% half of training $21.74 $826.20

2" half of training $22.48 $854.40

pharmacist $25.44 $966.60

experienced pharmacist $27.86 $1,058.60

pharmacist in charge $28.51 $1,083.40

pharmacist manager $31.77 $1,207.40
NOTE: Schedule B—Summary of hourly rates of pay contains a summary of
hourly rates of pay, including casual wages, overtime and penalty rates.
Provisions for calculating wages for casual employees are at clause 11.4.
Overtime rates are specified in clause 20 and penalty rates are specified at clause
21.

Interested parties (para 24): Submit the table displaying the wages should be

reversed because it would be clearer to users that the minimum hourly wage
should not be used to calculate the weekly wage.

Drafter comment: the order of the columns in the table does not suggest that
users should ignore the weekly rate provided in Table 2 and calculate their own
based on the hourly rate.

30 November 2016
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18. Junior rates 16.2 Junior wages (Pharmacy Assistants only) NOTE: The SDA is pursuing changes to the effect of this subclause.
Junior employees will b_e paid the f(_)l_lovx{ing pt?rcentage of the a_p;_)ropriate wage An employer must pay an employee, who is classified as a pharmacy
rate for pharmacy assistant classifications in clause 17—Minimum weekly assistant and aged under 21 years, at least at the following percentage | Interested parties (para 24): Submit the clause 16.2 should be in the format of a
wages. of the minimum rate that would otherwise be applicable under Table | taple rather than a list.
3—Minimum wages:
A % of kl Drafter comment: The need for an explanation of how a table operates will
” O HRGE (a)  45% for an under 16 year old; affect whether the junior wages provisirz)ns are simpler and easierpto understand
Under 16 years of age 45 (b)  50%f . as they are presently drafted, or in the table format. User-testing found that the
o for a 16 year old,; .
paragraph format was just as easy to use as the table format.
16 years of age 50
(c) 60% fora 17 year old;
17 years of age 60
4 g (d)  70% for an 18 year old,;
18 years of age 70
4 g (e) 80% for a 19 year old;
19 years of age 80
4 g () 90% for a 20 year old.
20 years of age 90
y g 16.3 Pharmacy students
Clause inserted - proposed new provision in Exposure Draft (cl 10.1(c)) as
follows: The following applies for determining which year of a course a
pharmacy student is in for the purpose of Table 3—Minimum wages:
(©) Each year of a pharmacy student’s course commences on the first day ) )
of the relevant academic term. A pharmacy student’s progression (@) a year _Of a course begins on the first day of the relevant
through the pay rate is line with the student’s progression through the academic term;
course. If the pharmacy student completes subjects faster than the usual . .
course progression for that year of study, the student will progress to (b) @ pharmacy student in the first year of a Master _Of Pharmacy
the next pay rate even if they have not been on the previous pay rate for course is treated as being in the 3rd year of a course;
a year. A pharmacy student will not move to the next pay rate if they A .
have not completed and passed all of the subjects required in the usual © progress through the pharmacy stquent classification wages is in
; . . line with progress through a course;
course progression for that year of study, even if they remain on the
Pharmacy will commence at the 3rd year pay rate. determined by completing and passing all subjects for a year of a
course.
NOTE: A pharmacy student can progress to the next pharmacy student
classification wage in less than one year if all subjects for a year of a course are
completed and passed in less than one year. A pharmacy student remains at the
wage specified for a year of a course until all the required subjects are completed
and passed.
22. Payment of wages 16.4 Pay period
Wages will be paid weekly or fortnightly according to the actual hours worked () The employer may determine the pay period of an employee as

for each week or fortnight.

Clause inserted - proposed new provision in Exposure Draft as follows:

(b)  All wages will be paid on a regular pay day within four days of
the end of the pay period. The employer must notify the
employee in writing as to which day is the pay day. Where for
any reason the employer wishes to change the pay day, then the
employer shall provide at least four weeks’ written notice to the
employee of such change.

being either weekly or fortnightly.

(b) Wages must be paid for a pay period according to the number of
hours worked by the employee in the period.

NOTE: Hours of work may be measured over 2 consecutive weeks.

NOTE: The Fair Work Regulations set out the requirements for pay records and
the content of payslips including the requirement to separately identify any
allowance paid. See Part 3-6, Division 3—Employer obligations in relation to
employee records and pay slips.
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16.5 Pay day
(@) Wages must be paid on a regular pay day no later than 4 days
after the end of the pay period.
(b)  Employers must notify employees in writing about which day is
the regular pay day.
(c)  The regular pay day of an employee may only be changed by the
employer giving the employee 4 weeks written notice.
16.6 For employees eligible for a supported wage, see Schedule D—
Supported Wage System.
16.7 For employees undertaking a traineeship, see Schedule E—National
Training Wage.
217. Annualised salary (Pharmacists only) 17. Annualised salary (Pharmacists only) NOTE: The PGA is pursuing changes to the effect of this clause (see item 42 of
] ) ) ) - ) ] ) the submissions summary) that may result in revisions/additions to this clause.
27.1 An annualised salary for pharmacist employees may be developed. | 17.1 A pharmacist may agree in writing with their employer to be paid an
Such salary may be inclusive of overtime, penalty rates, payments for annualised salary that satisfies this award in relation to all or any of the
public holidays taken, annual leave taken, annual leave loading, meal following matters:
allowance, and meal break on call entitlements. Provided that the ) ] ] o .
annual salary paid over a year was sufficient to cover what the (@) overtime; In_terested parties (_para 26): Submit that clause 27.2 of the original award is
employee would have been entitled to if all award entitlements had (b)  penalty rates; missing from the plain language draft.
beerr: cr?mplled Vi‘("tg when calculated on an individual basis according ’ Drafter comment: Agrees that clause 27.2 of the award is not addressed in the
to the hours worked. (c) payments for public holidays; revised ED. It could be dealt with in clause 17.3 by adding after "over a year"
272 Provided that in the event of termination of employment prior to q avments for annual leave: the words "(or, if the pharmacist's employment is terminated before a year is
completion of a year the salary paid during such period of employment @ pay ’ completed, over the period of that employment)™.
;’(‘;'::c gﬁ ZL\J/\ZIE;ir:t;(geﬁgr?{svngtt;[ggnegz)?r:g)llii%Vv\il?tur:d have been entitled (e)  annual leave loading; SDA and others (submission of 21/11/16 para 55): Submits that the new draft
(f)  meal allowances; with brackets is now longer and more complex than the current award clause.
27.3 When payment in accordance with this clause is adopted, the employer
will keep a daily record of hours worked by the employee which will () on premise meal allowances.
show the date and start and finish times of the employee for the day. ] ] )
The record will be countersigned weekly by the employee and will be | 17.2 A pharmacist may be represented by a union or other representative
under clause 17.1.
27.4 The employee may be represented in the discussions in relation to the ] ) ) ) )
making of an Agreement under this clause by either their union or 17.3 An annualised sfalary must not_ result in a pharn_waust t;emg paid less
nominated representative, and any agreement reached under this clause over a year (or, if the pharmacist’s employment is terminated before a
must be recorded in writing, and a copy retained by the employer. year is completed, over the period of that employment) than would
have been the case if an annualised salary had not been agreed.
17.4 The employer must keep a copy of any agreement under clause 17.1
and give another copy to the pharmacist.
175 The employer must keep a record of hours worked each day by a
pharmacist who has entered into an agreement under clause 17.1
showing the times at which the pharmacist started and finished work
that day.
17.6 A record mentioned in clause 17.1 must be:
(a) countersigned weekly by the pharmacist; and
(b)  kept at the place of employment for at least 6 years.
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Interested parties (para 27): Clause 18 is prefaced by a ‘note’ rather than an

19. Allowances 18. Allowances A ) “ e
explanatory clause concerning the remainder of the provisions in this clause. We
19.1 Meal allowance NOTE: Schedule C—Summary of Allowances contains a summary of monetary | submit it is preferable to revert the wording proposed in the Summary of
. . . allowances and methods of adjustment. Submissions on the basis that it is simpler and more easy to understand.
(@ Anemployee who has worked six hours or more during ordinary
time and who is then consecutively required to work overtime, or | 18.1 Meal allowances Drafter comment: Clauses should only contain enforceable content.
after the employees ordinary time of ending work, for more than ) . _
one and a half hours will be either supplied with an adequate (@) Clause- 18.1 a__pphes to an employee to whom each of the | SDA ar_1d others_ (subm|55|o_n of 5/19/16, para 49): Submits thét cl_ause 18.1_ of
meal by the employer or be paid a meal allowance of $17.85. following applies: the revised ED is not consistent with the modern awards objective of being
Where such overtime work exceeds four hours a further meal . . simple and easy to understand and does not follow a logical sequence. Alternate
allowance of $15.99 will be paid. () g;;employee has worked 6 or more ordinary hours on any | ,rding proposed.
employer has advised the employee of the requirement to Work (”) the employee IS requ"ed to Work on that da‘y Overl':lme, or frustration When they Spent t|me try|ng to Understand a pt’OViSion Only to
overtime on the previous day. mor? than 3:5 r_1lou1r=_s _bﬁyond Lh?‘ t'”r?e dat Wh'ICh tEe discover that it did not apply to them. For this reason the clause was re-drafted so
) employee ordinarily finishes work for the day, un ess_t © | that users can ascertain whether or not they need to read on before they work out
(c) No meal allowance will be payable where any employee could hours worked were agreed under clause 10—Part-time :
L . ) what the entitlements are.
reasonably return home for a meal within the period allowed. employment;
] ] Interested parties (para 28): Submit the it would be clearer for the user, if the
(d) No meal allowance will be payable where the additional hours (i) the employee was not advised of the requirement |\ 4 «ang” was used between clauses 18.1(a)(i) to 18.1(a)(iii). This amendment,
are agreed hours as per clause 12.3. (r;er?tloned in subparagraph (ii) on or before the previous | ;.\ 4njem with the preamble of 18.1(a) makes clear that each element must apply
y: for an employee to be entitled to this allowance.
(iv) the employee cannot reasonably return home for a meal _ . . . . .
within the period of the meal break. Drafter comment: The earlier practice was to include a conjunction only after
the penultimate clause or paragraph. That was replaced by a practice of
(b)  The employer must: including them after each paragraph. The use of "each of the following" in the
_ lead-in words renders conjunctions unnecessary. It is not good drafting practice
(i)  pay the employee a meal allowance of $17.85; or to use unnecessary words so either the lead-in words should be included or the
. . conjunctions.
(if)  supply the employee with an adequate meal.
. . .| The parties are invited to express a preference, however, in order to achieve
(c)  If the number of hours worked under a requirement mentioned in | ¢onsjstency within and across awards, the Full Bench may choose to consider the
clause 18.1(a)(ii) exceeds 4, the employer must pay the | jssye during the standard and common issue stage.
employee a further meal allowance of $15.99.
19.2  On-premise meal allowance (Pharmacists only) 18.2  On-premise meal allowance Interested parties (para 29): Submit clauses 18.2(b) and (c) have unnecessarily
complicated the operation of clause 19.2 of the PIA and introduced the concept
An employee who is required to take their meal break on the premises (a) Clause 18.2 applies to a pharmacist who is required to take a | of an ‘enhanced hourly rate’ which has no industrial meaning and is a concept
for the purpose of attending to urgent matters requiring the input of a meal break on the premises so as to attend to urgent matters | foreign to users of the PIA. We submit that clause 18.2(b) should be reworded:
qualified pharmacist will be paid at time and a half for the period of the requiring the involvement of a pharmacist. “the employer must pay the pharmacists at a penalty rate of 150% for the period
meal break, regardless of other penalties that apply on that day. ; ;
(b) The employer must pay the pharmacist at the enhanced hourly Qf the_ meal break, regardless of any other penalty rates to which the pharmacist
rate for the period of the meal break, regardless—ofany-other | IS entitled.
payrments—penalty—rates—or—aHowances regardless of other | Drafter comment: For precision, the clause should clearly identify the minimum
penalty rates to which the pharmacist is entitled. hourly rate that is to be enhanced. This can be achieved by a specific reference to
(c)  Inparagraph (b), the enhanced hourly rate means 150% of the the Table in clause 10.
minimum hourly wage of the pharmacist. See column 2 of Table | The reference to "regardless of any other payments, penalty rates or allowances”
3—Minimum wages. will be changed to “regardless of other penalty rates to which the pharmacist is
entitled”.
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193 Special clothing 18.3  Clothing allowance
(@) Where the employer requires an employee to wear any protective . ) )
or special clothing such as a uniform dress or other clothing then (a) ~ The employer must reimburse an employee who is required to
the employer will reimburse the employee for any cost of wear special clothing, such as a uniform or prote'ctlve'clothl_ng,
purchasing such clothing and the cost of replacement items, for the_ cost of purchasmg_ any such clothing (including
when replacement is due to normal wear and tear. This provision purchasing replacement clothing due to normal wear and tear)
will not apply where the special clothing is supplied and/or paid that is not supplied or paid for by the employer.
for by the employer. (b) If special clothing that is required to be worn by an employee
(b)  Where an employee is required to launder any special uniform, needs to be laundered, the employer must undertake the
dress or other clothing, the employer who provided that special laundering at no cost to the employee or pay the employee an
clothing will arrange for its cleaning or will pay the employee allowance of:
the following applicable allowance: ] ]
(i)  $6.25 each week for a full-time employee; or
(i)  for a full-time employee - $6.25 per week; . . .
(if)  $1.25 each shift for a part-time or casual employee.
(if)  for a part-time or casual employee - $1.25 per shift.
194 Transfer of employee reimbursement 18.4 Moving expenses
Where any employer transfers an employee from one township to (@) Clause 18.4 applies if an employer transfers an employee from
another, the employer will be responsible for and will pay the whole of one township to another.
the moving expenses, including fares and transport charges, for the ) )
employee and the employee’s family. (b)  The employer is responsible for, and must pay, the total cost of
moving the employee and the employee’s family, including fares
and other transport charges.
19.5 Transport allowance 18.5 Motor vehicle allowance
Where an employer requests an employee to use their own motor If an employer requests an employee to use their own motor vehicle in
vehicle in the performance of their duties such employee will be paid performing their duties, the employer must pay the employee an
an allowance of $0.78 per kilometre. allowance of $0.78 for each kilometre travelled.
19.6  Transport of employees reimbursement 18.6  Taxi fare reimbursement Interested parties (para 30): Submit the it would be clearer for the user, if the
word “and” was used between clauses 18.1(a)(i) to 18.1(a)(iii). This amendment,
Where an employee commences and/or ceases work after 10.00 pm on (a) Clause 18.6 applies to an employee to whom each of the | in tandem with the preamble of 18.1(a) makes clear that each element must apply
any day or prior to 7.00 am on any day and the employee’s regular following applies: for an employee to be entitled to this allowance.
means of transport is not available and the employee is unable to ) o
arrange their own alternative transport, the employer will reimburse the (i)  the employee starts work before 7.00 am or finishes work | prafter comment: The earlier practice was to include a conjunction only after
employee for the cost of a taxi fare from the place of employment to after 10.00 pm; the penultimate clause or paragraph. That was replaced by a practice of
the employee’s usual place of residence. This will not apply if the i the emplovee’s reqular means of transport is not available: including them after each paragraph. The use of “each of the following" in the
employer provides or arranges proper transportation to and or from the (i) ploy g P ' | lead-in words renders conjunctions unnecessary. It is not good drafting practice
employee’s usual place of residence at no cost to the employee. (iii) the employee is unable to arrange their own alternative to use unnecessary words so either the lead-in words should be included or the
means of transport; conjunctions.

(iv) a proper means of transport to or from the employee’s The parties arg ir}vited to express a preference, however, in order to achieye
usual place of residence is not provided to, or arranged consistency within and across awards, t_he Full Bench may choose to consider the
for, the employee by the employer at no cost to the | ISSU€ during the standard and common issue stage.
employee. Business SA (submission of 2/10/16, para 1.12): Submits that the legal effect of

. clause 19.6 of the PIA has been altered in 2 ways by clause 18.6 of the revised
(b)  The employer must reimburse the employee the cost they . , . .

. . . . ED. The expression ‘and/or’ in the PIA has been replaced with “or’ in the revised

incurred in taking a taxi between the place of employment and 4 thi h I , - he reimb h

the employee’s usual place of residence. ED and this narrows the employee’s entitlement to the reimbursement. The

expression “from the place of employment” and “to the employee’s usual place
of residence” is clearly interpreted as only applying to a single direction whereas
the expression “between” used in the revised ED could be interpreted to apply to
travel in either direction (work to home or home to work).
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PGA (submission of 5/9/16, para 33.2): Submits that it agrees with Business
SA’s sub in relation to clause 18.6 of the revised ED.

Drafter comment: Provisions should not include both cumulative and exclusive
provisions. It is not good drafting practice to use “and/or” in drafting. The last
sentence in the original clause suggests that the clause was intended to operate to
and from the employee’s usual place of residence. (See Draft Guideline 5.6)

21. Superannuation

Standard clause - provision not reproduced

19. Superannuation

Standard clause - provision not reproduced

26. Overtime Provisions not re-drafted for revised exposure draft
26.1 Reasonable overtime
(@) Subject to clause 26.1(b) an employer may require an employee
other than a casual to work reasonable overtime at overtime rates
in accordance with the provisions of this clause.
(b)  An employee may refuse to work overtime in circumstances

where the working of such overtime would result in the

employee working hours which are unreasonable having regard

to:

(i)  any risk to employee health and safety;

(i) the employee’s personal circumstances including any

family responsibilities;
(iii)  the needs of the workplace or enterprise;
(iv) the notice (if any) given by the employer of the overtime
and by the employee of their intention to refuse it; and

(v)  any other relevant matter.

26. Overtime Part 5—Overtime and Penalty Rates NOTE: The SDA is pursuing changes to the effect of this clause via the casual
) employment common issue matter which may result in revisions/additional
20. Overtime paragraphs in clause 20.3.

26.2 Overtime and penalty rates

Overtime

(@)

Overtime means authorised additional hours performed at the
direction of the employer:

NOTE: Under the National Employment Standards (see section 62 of the Act) an
employee may refuse to work additional hours if they are unreasonable. Section
62 sets out factors to be taken into account in determining whether the additional
hours are reasonable or unreasonable.

PGA (submission of 5/9/16, para 34): Submits that the note should be removed
from Clause 20 of the revised ED because the Commission determined that any
summaries of NES entitlements or links to legislation would not be included in
legal instruments. Inclusion of the note is contrary to that Decision [2014]
FWCFB 9412.

_ ) ) 20.1 Application of overtime for full-time employees

(1)  Hours worked in excess of the ordinary number of hours ) ) Drafter comment: The Note at the beginning of the clause does not purport to
of vyork prescribed in clau_ses 25.2 and 25.3 are to be paid An employer must pay a fuII_—tlme employee at the overtime rate for | o 4 summary of, or operate as a link to, the NES but merely to point the reader
at time and half for the first two hours and double time any hours worked at the direction of the employer: to section 62.
thereafter. Overtime worked on a Sunday is to be paid at ] o
the Sunday rate of double time, and overtime worked on a () in excess of the number of hours specified in clause 9—Full- | PGA (submission of 5/9/16, para 35): Submits that interested parties have been
public holiday is to be paid at the public holiday rate of time employment or 13.3 (maximum daily hours); or consulting on the overtime provisions and these issues may be resolved by
double time and half. (b)  between midnight and 7.00 am. consent. If so, clause 20 of the revised ED could be simplified significantly.

.. . . These matters should be further explored at the conference on 26/9/16.

(i)  The rates provided by clause 26.2(b) and (c) will not be 20.2 Applicati f time f i |
cumulative on overtime rates. ' pplication ot overtime for part-time émployees SDA and others (submission of 5/9/11, paras 53-60): Submits that the overtime

An employer must pay a part-time employee at the overtime rate for | clause has a different legal effect from the PIA because it does not reference
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(iii)  For casual employees the casual loading is not payable on
overtime.

any hours worked at the direction of the employer:

(@) in excess of the number of hours that the employee has agreed to
work under clause 10.4 and 10.10 (part-time employment); or
(b)  between midnight and 7.00 am.

NOTE: A part-time employee can agree to work additional ordinary hours under
clause 10.10 on the terms applicable to hours worked by a casual employee up to
the maximum hours set out in clause 13.3 (maximum daily hours) and clause 9—
Full-time employment.

20.3 Application of overtime for casual employees
(@ An employer must pay a casual employee at the overtime rate
for any hours worked at the direction of the employer:
(i) in excess of the number of hours specified in 13.3
(maximum daily hours);
(i)  between midnight and 7.00 am.
(b)  The casual loading prescribed in clause 11—Casual employment
is not payable on overtime worked by a casual employee.
20.4 Payment of overtime
(@) An employer must pay an employee for all overtime worked as
prescribed in clause 20.1 to_20.3 the overtime rate specified in
column 2 of Table 4 in accordance with when the overtime was
worked as specified in column 1 of that table.
(b)  The overtime rate specified in column 2 of Table 4 must be

applied to the applicable minimum wage for the employee
classification in accordance with clause 16—Minimum wages.

Table 4—Overtime rates

Column 1 Column 2
For overtime worked on Overtime rate
Monday to Saturday—first 2 hours 150%
Monday to Saturday—after 2 hours 200%
Sunday—all day 200%
Public holiday—all day 250%

NOTE: Schedule B—Summary of Hourly Rates of Pay sets out the overtime rate
hourly wage for all employee classifications according to when overtime is
worked.

clause 13.2 that “ordinary hours of work are continuous, except for rest breaks as
specified in clause 15—Breaks”. Without reference to clause 13.2, an employer
could roster for more than one shift on any day without an entitlement to
overtime. This is a substantial variation from the PIA provisions. Clause 20.1,
20.2 and 20.3 should all reference clause 13.2.

Drafter comment: The award must be read as a whole and clause 13.2 does not
need to be referenced to be applicable. Similarly with clause 10.10 and 14. A
Note is sufficient to draw the reader's attention to clause 10.10.

SDA and others (submission of 21/11/16 paras 61): Submits that the parties
consent position is that all employees are entitled to overtime: in excess of 38
hours per week (or 76 ordinary hours over two consecutive weeks) or in excess
of 12 hours per day as specified in clause 13.3 (maximum daily hours) or that are
not continuous, except for rest breaks and meal breaks as specified in clause 15-
Breaks or between midnight and 7.00 am or outside the rostering arrangements
as specified in clause 14.1.

SDA and others (submission of 21/11/16 paras 61): Submits that the parties
consent position is that, in addition to the above, part-time employees are entitled
to overtime when they work hours in excess of the hours agreed in clause 10.4
and 10.10.

SDA and others (para 68): Submits that clause 20.4 is not clearer and easier to
understand than clause 13.3 in the ED—9/10/15 and that this earlier draft should
be used.

Drafter comment: See drafters comments regarding precision at clause 16.

26.3 Time off instead of payment
(@) Time off instead of payment for overtime may be provided if an
employee so elects and it is agreed by the employer.
(b)  Such time off instead of payment will be taken at a mutually

convenient time and within four weeks of the overtime being
worked or, where agreed between the employee and the
employer, may be accumulated and taken as part of annual leave.

20.5 Time off instead of payment
(@ With the consent of the employer, an employee may choose to
take time off instead of being paid for overtime.
(b)  The period of time off to which an employee is entitled for each

hour of overtime worked is the relevant percentage of that hour
specified in column 2 of Table 4—Overtime rates (depending on
when the hour was worked as specified in column 1).

NOTE: This subclause is being considered in common issue proceedings in
matter AM2014/300. Draft determination issued 15 September 2016.
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(©)

Time off instead of payment will equate to the overtime rate i.e.
if the employee works one hour overtime and elects to take time

hours or, where the rate of pay for overtime is double time, two
hours.

off instead of payment the time off would equal one and a half

EXAMPLE: An employee who worked 2 hours of overtime on a Tuesday that
was not a public holiday is entitled to time off of 3 hours ((2 x 150) + 100).

(c)  Time off must be taken:
(i)  within the period of 4 weeks after the overtime is worked;
and
(i) at a time within that period agreed by the employer and
employee.
(d) Despite paragraph (c), the employer and employee may agree

that time off may be accumulated and included in a period during
which an employee takes paid annual leave.

Note: Clause 26.2 reproduced here for comparative purposes.
(b) Morning and Evening work Monday to Friday

A loading of 50% (casuals 75%) will apply for hours worked before 8.00
am and a loading of 25% (casuals 50%) for hours between 7.00 pm to
9.00 pm. A loading of 50% will apply to hours worked from 9.00 pm to
midnight (casuals 75%).

(c) Saturday work

A loading of 100% (casuals 125%) will apply for hours worked before
8.00 am, and a loading of 25% (casuals 50%) will apply for hours of
work from 8.00 am to 6.00 pm on a Saturday. A loading of 50%
(casuals 75%) will apply from 6.00 pm to 9.00 pm, and a loading of
75% (casuals 100%) for hours from 9.00 pm to midnight.

(d)Sunday work

A 100% (casuals 125%) loading will apply for all hours of work on a
Sunday.

21. Penalty rates

21.1 Clause 21 sets out higher rates of pay (penalty rates) for ordinary hours

worked at specified times or on specified days.

NOTE: Clause 20—Overtime prescribes overtime rates for hours worked in
excess of, or outside ordinary hours.

21.2 Penalty rates are not cumulative on overtime rates.

21.3 Payment of penalty rates

(@) An employer must pay an employee in accordance with column
2 of Table 5—Penalty rates for hours worked by the employee
during a period specified in column 1 of that table; and

(b) The penalty rate specified in column 2 of Table 5 must be

apphies applied to the applicable minimum wage for the
employee classification in accordance with clause 16—
Minimum wages.

NOTE: Table 3—Minimum wages shows the minimum hourly wage applicable
under clause 16.1. If an employee is classified as a pharmacy assistant and aged
under 21, see also clause 16.2—Junior wages (Pharmacy Assistants only).

Table 5—Penalty rates

Column1 Column 2 Column 3

Full-time and
part-time
penalty rate

For hours worked on Casual penalty
rate (inclusive of

casual loading)

Monday to Friday

Between 7.00 am and 8.00 am 150% 175%

Between 7.00 pm and 9.00 pm 125% 150%

Between 9.00 pm and midnight 150% 175%
Saturday

Between 7.00 am and 8.00 am 200% 225%

PGA (submission of 5/9/16, para 36): Submits that use of the term “higher rates
of pay (penalty rates)” at clause 21.1 of revised ED should be replaced with
“penalty rates” because clause 21 does not deal with rates of pay, it prescribes
penalty rates applicable to the minimum rates of pay prescribed by the PIA for
work at particular times.

Drafter comment: The payment of penalty rates results in the employee
receiving a higher rate of pay. That said, we could substitute "penalty rates" for
"higher rates of pay (penalty rates)" without loss of meaning.

SDA and others (submission of 5/10/16, paras 69-70): Submits that clause 21
of the revised ED is much more complicated to navigate than clause 14 of the
ED—9/10/15 and this version should be used. If the wording in clause 21.3 of
the revised ED is retained, then reference to column 3 casual penalty rate needs
to be included. Clause 21.3 of the revised ED makes no reference to the casual
penalty rate contained in Table 5.

Drafter comment: See drafters comments regarding precision at clause 16.

Interested parties (para 31): Submit that there is a technical error at clause
21.3(b) and the word “applies” should be replaced with “applied”.

Drafter comment: Agrees that the word “applies’ should be replaced with
‘applied’.
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Between 8.00 am and 6.00 pm 125% 150%
Between 6.00 pm and 9.00 pm 150% 175%
Between 9.00 pm and midnight 175% 200%
Sunday—all day 200% 225%
Public holidays—all day 250% 275%

NOTE: Schedule B—Summary of Hourly Rates of Pay sets out the penalty rate
hourly wage for all employee classifications.

Part 6—Leave and Public Holidays

29. Annual leave

29.1 Annual leave is provided for in the NES.

29.2 Definition of shiftworker

For the purpose of the additional week of annual leave provided for

Part 6—Leave and Public Holidays

22. Annual leave

NOTE: Where an employee is receiving overaward payments such that the
employee’s base rate of pay is higher than the rate specified under this award,
the employee is be entitled to receive the higher rate while on a period of paid
annual leave (see ss.16 and 90 of the Act).

Common clause —for consultation in 2017.

in the NES, a shiftworker is a seven day shiftwo_rker \{vho is_ 221 Annual leave is provided for in the NES.
regularly rostered to work on Sundays and public holidays in a
business in which shifts are continuously rostered 24 hours a day for 2292 Additional leave for certain shiftworkers
seven days a week.
A shiftworker, for the purposes of the NES, is an employee who is a
29.3 Annual leave loading seven day shiftworker who is regularly rostered to work on Sundays
) ) ) ) ) and public holidays in a business in which shifts are continuously
During a period of annual leave an employee will receive a loading rostered 24 hours a day for seven days a week.
calculated on the rate of wage prescribed in clause 17—Minimum
weekly wages of this award. Annual leave loading payment is 22.3 Annual leave loading
payable on leave accrued. . . . .
(@ During a period of annual leave an employee will receive a
loading calculated on the wage prescribed in clause 10—
The loading will be as follows: Minimum wages of this award in addition to their minimum rate
of pay. Annual leave loading payment is payable on leave
(@) Day work: Employees who would have worked on day work accrued.
only had they not been on leave—17.5% or the relevant weekend
penalty rates, whichever is the greater but not both. (b)  The loading will be as follows:
(b)  Shiftwork: Employees who would have worked on shiftwork had (i) Day work
they not been on leave—a loading of 17.5% or the shift loading
(including relevant weekend penalty rates) whichever is the Employees who would have worked on day work only had
greater but not both. they not been on leave—17.5% or the relevant weekend
penalty rates, whichever is the greater but not both.
29.4 Paid leave in advance of accrued entitlement
(i)  Shiftwork
An employer may allow an employee to take annual leave either
wholly or partly in advance before the leave has accrued. Where Employees who would have worked on shiftwork had they
paid leave has been granted to an employee in excess of the not been on leave—a loading of 17.5% or the shift
employee’s accrued entitlement, and the employee subsequently loading (including relevant weekend penalty rates)
leaves or is discharged from the service of the employer before whichever is the greater but not both.
provided It avrce, e emploet 1o ntie 0 dec the amount | 24 Paid leavein adanceof acrued entidement Clause 20,8 of e PIA s been v, The et version of the EO wil refec
of leave in advance still _owi_ng from any remuneration payable to (@) Anemployer may allow an employee to take annual leave either ’ ’ ’ |
the employee upon termination of employment. wholly or partly in advance before the leave has accrued.
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(b)  Where paid leave has been granted to an employee in excess of
the employee’s accrued entitlement, and the employee
subsequently leaves or is discharged from the service of the
employer before completing the required amount of service to
account for the leave provided in advance, the employer is
entitled to deduct the amount of leave in advance still owing
from any remuneration payable to the employee upon
termination of employment.

30. Personal/carer’s leave and compassionate leave

Common clause —for consultation in 2017.

23 Personal/carer’s leave and compassionate leave

30.1  Personal/carer’s leave and compassionate leave are provided for inthe | 231 Personal/carer’s leave and compassionate leave are provided for in the
NES. NES.

30.2 For the purposes of s.107(3) of the Act, an employee is entitled to a | 53 Evidence requirements
maximum of one single day absence a year for leave of the kind in
s.97(a) of the Act (unfit for work because of personal illness or injury) (a) For the purposes of s.107(3) of the Act, an employee is entitled
without being required to provide a statutory declaration as to the to one day’s absence per year for leave of the kind in s.97(a) of
reasons for such absence. Where any absence exceeds three the Act (unfit for work because of personal illness or injury)
consecutive days the employer may require the production of a medical without being required to provide a statutory declaration as to the
certificate of a legally qualified medical practitioner. reasons for the absence.

30.3 Casual employees are entitled to be not available for work or to leave (b) Where any absence exceeds three consecutive days, the
work to care for a person who is sick and requires care and support or employer may require the production of a medical certificate
who requires care due to an emergency. Such leave is unpaid. A from a legally qualified medical practitioner.
minimum of 48 hours absence is allowed by right with additional
absence by agreement. An employer must not fail to re-engage a casual | 23.3 Casual employees
employee because the employee has accessed the entitlement under this . . .
clause. (@ A casual employee is entitled to be unavailable for work or to

leave work to care for a person who:
(i)  issick and requires care and support; or
(i)  requires care due to an emergency.

(b) 48 hours’ absence is allowed by right, with additional absence by
agreement.

(c) The employer must not fail to re-engage a casual employee
because the employee has accessed the entitlement under this
clause.

(d) Casual employees are not entitled to paid leave under clause
23.3(a).

No clause in current award. 24. Parental leave and related entitlements Common clause —for consultation in 2017.

Parental leave and related entitlements are provided for in the NES.

Common clause —for consultation in 2017.

31. Public holidays 25. Public holidays
31.1 Public holidays are provided for in the NES. 25.1 Public holiday entitlements are provided for in the NES.
Interested parties (para 32): Submit that at clause 25.2 of the revised ED there
31.2 An employer and the employee may by agreement substitute another | 25.2 Where an employee works on a public holiday they will be paid in | appears to be an incorrect reference to clause 21.1. The cross-reference should
day for a public holiday. Where there is no agreement the employer accordance with clause 21.33—Penalty rates. be to Table 5 in clause 21.3.
may substitute another day but not so as to give an employee less time
off work than the employee would have had if the employee had Drafter comment: Agrees that the cross-reference should be to clause 21.3 not
received the public holiday. clause 21.1.
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31.3 Work on a public holiday must be compensated by payment at the rate

of 250% (casuals 275%) of the minimum rate.

25.3 Substitution of public holidays by agreement

The employer and an individual employee may, by agreement,
substitute another day for a public holiday. Where there is no
agreement, the employer may substitute another day but not so as to
give the employee less time off work than the employee would have
had if the employee had received the public holiday.

32.
Community service leave is provided for in the NES.

Community service leave

26. Community service leave

Community service leave is provided for in the NES.

Common clause —for consultation in 2017.

Part 2—Consultation and Dispute Resolution
8. Consultation

9. Dispute resolution

Standard clause — structural changes, but no change to drafting - provisions not
reproduced

Part 7—Consultation and Dispute Resolution

217. Consultation about major workplace change
28. Consultation about changes to rosters and hours of work
29. Dispute resolution

Standard clause — structural changes, but no change to drafting - provisions not
reproduced

Standard clause. Plain language draft standard clauses will be dealt with in
matter AM2016/15 . Directions issued 17 August 2016.

14.
15.

Termination of employment

Redundancy

Standard clause — structural changes, but no change to drafting - provisions
not reproduced

30. Termination of employment

31. Redundancy

32. Transfer to lower paid duties on redundancy

33. Employee leaving during redundancy notice period
34. Job search entitlement

Standard clause — structural changes, but no change to drafting - provisions not
reproduced

Standard clause. Plain language draft standard clauses will be dealt with in
matter AM2016/15 . Directions issued 17 August 2016.
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Schedule B—Classification Definitions

B.1 Pharmacy Assistant Level 1 is an employee who has commenced
employment in a community pharmacy for the first time, or holds no

qualifications in community pharmacy.

B.2 Pharmacy Assistant Level 2 is an employee who has acquired the
competencies listed for a holder of Certificate 1l in Community
Pharmacy, as determined from time to time by the National Quality

Council or any successor thereto.

B.3 Pharmacy Assistant Level 3 is an employee who has acquired the
competencies listed for a holder of Certificate 11l in Community
Pharmacy, as determined from time to time by the National Quality
Council or any successor thereto and who is required by the employer

to work at this level.

(@) A Pharmacy Assistant who is a holder of Certificate Il in
Community Pharmacy may be required to supervise Pharmacy

Assistants at Competency levels 1 and 2.

(b)

A Dispensary Assistant will be paid as Pharmacy Assistant
Competency Level 3.

(c) A Pharmacy Assistant, who for the majority of their duties is
assisting with extemporaneous preparations working in a
compounding lab or compounding section of a community
pharmacy, will be paid as Pharmacy Assistant Competency

Level 3.

Pharmacy Assistant Level 4 is an employee who has acquired the
competencies listed for a holder of Certificate IV in Community
Pharmacy and who is required by the employer to work at this level. A
Pharmacy Assistant Competency level 4 may be required to supervise
Pharmacy Assistants at Competency levels 1, 2 and 3.

B.4

B.5 Pharmacy Student means a person who is undertaking an approved
program of study, under the Australian Health Practitioner Regulation
National Law, leading to registration as a pharmacist and who enters
into a contract of employment with a proprietor of a pharmacy to work

in that pharmacy.

B.6 Pharmacy Intern means a person who has satisfied the examination
requirements for an accredited course of study leading to registration as
a pharmacist and is engaging in the period of pre-registration training
required under the Australian Health Practitioner Regulation National
Law.

B.5 Pharmacist is a person who is registered as a pharmacist pursuant to

the relevant State or Territory law.

B.6 Experienced Pharmacist is a Pharmacist who has gained at least four
years full-time experience or the part-time equivalent as a Community

Pharmacist.

B.7 Pharmacist in Charge is a pharmacist who assumes responsibility for
the day to day supervision and functioning of a community pharmacy

practice.

B.8 Pharmacist Manager is a pharmacist who is responsible to the

proprietor for all aspects of the business.

Schedule A—Classification Definitions

Al pharmacy assistant level 1 is an employee working as a pharmacy
assistant in a community pharmacy who has not acquired the
competencies required to hold a qualification in Community Pharmacy

and is not covered by any other classification in this Schedule.

A2 pharmacy assistant level 2 is an employee who has acquired the
competencies required to be the holder of a Certificate 11 in Community
Pharmacy, as determined by the National Quality Council or a

successor body.

A3 pharmacy assistant level 3 is an employee who has acquired the
competencies required to be the holder of a Certificate Il in
Community Pharmacy, as determined by the National Quality Council
or a successor body, and who is required by the employer to work at

this level.

A pharmacy assistant level 3 may be required by the employer to
perform any of the following duties:

(@)
(b)

supervise pharmacy assistants levels 1 or 2; or

assist a pharmacist in the dispensing section of a community
pharmacy; or

(c) work in a compounding lab or compounding section of a
community  pharmacy  assisting with  extemporaneous

preparations as the major part of their duties.

A4 pharmacy assistant level 4 is an employee who has acquired the
competencies required to be the holder of a Certificate IV in
Community Pharmacy, as determined by the National Quality Council
or a successor body, and who is required by the employer to work at

this level.

A pharmacy assistant level 4 may be required by the employer to
supervise pharmacy assistants levels 1, 2 or 3.

A5 pharmacy student is an employee who is undertaking training as part
of an approved program of study, as defined by section 5 of the Health

Practitioner Regulation National Law.

A.6 pharmacy intern is an employee who has satisfied the examination
requirements of an accredited program of study, as defined by section 5
of the Health Practitioner Regulation National Law, and who is

undertaking clinical training;

AT pharmacist is an employee registered under the Health Practitioner
Regulation National Law to practise in the pharmacy profession (other

than as a student).

A8 experienced pharmacist is an employee who is a pharmacist with at
least 4 years full-time experience (or the part-time equivalent) in a

community pharmacy.

A9 pharmacist in charge is an employee who is a pharmacist who
assumes responsibility for the day to day supervision and functioning

of the community pharmacy.

A.10 pharmacist manager is an employee who is a pharmacist who is
responsible to the owner of the community pharmacy for all aspects of

the business.

NOTE: The APESMA is pursuing additional classifications.

PGA (submission of 5/9/16, para 39 and submission of 21/11/16, para 10 and
para 14): Submits that A.3 of the revised ED has altered the legal operation of
clause B.3 of the PIA. Clause B.3 of the PIA refers to a person who is engaged as
a “Dispensary Assistant” being paid as a “Pharmacy Assistant Competency
Level 3”. By comparison, A.3 refers to an employee “required by the employer
to... assist a pharmacist in the dispensing section of a community pharmacy”.
The “Dispensary Assistant” term is commonly used in the industry. In practice,
an employee would not be classified at level 3 until they have been engaged in
the role of “Dispensary Assistant”. PGA’s and SDA’s prior submissions both
record the agreement reached between the interested parties regarding
classification definition for “Pharmacy Assistant level 3”.

Drafter comment: | think it wrong to introduce a reference to a “classification™
of Dispensary Assistant without any definition of it. The reference to assisting a
pharmacist in the dispensing section would seem to covey the necessary
meaning.

Interested parties (para 33) PGA (submission of 21/11/16, para 24): Submit
that The reference to section 5 of the Health Practitioner Regulation National
Law in clauses A.5 and A.6 of revised exposure draft is incorrect. We note there
is no uniform Health Practitioner Regulation National Law, although each state
has legislation modelled on Queensland legislation. While each state has
legislation defining the meaning of ‘pharmacy student’ and ‘pharmacy intern’,
these definitions may not be contained at section 5 of the legislation. The
removal of the words “section 5” from each of these definitions would
ameliorate this error.

Drafter comment: To remove the reference to section 5 is unhelpful to readers.
Is there any State that does not have the definitions in section 5?
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Proposed new provision Schedule B—Summary of Hourly Rates of Pay Common clause —for consultation in 2017.
Schedule not reproduced

Proposed new provision Schedule C—Summary of Monetary Allowances Common clause —for consultation in 2017.
Schedule not reproduced

Schedule C—Supported Wage System Schedule D—Supported Wage System Common clause —for consultation in 2017.

o Schedule not reproduced
Standard clause - no change - provision not reproduced

Schedule D—National Training Wage Schedule E—National Training Wage Common clause —for consultation in 2017.

Appendix D1: Allocation of Traineeships to Wage Levels Schedule not reproduced

Standard clause - no change - provision not reproduced

Schedule E—2014 Part-day public holidays Schedule F—2016 Part-day Public Holidays Common clause —for consultation in 2017.

o Schedule not reproduced
Standard clause - no change - provision not reproduced

3. Definitions and interpretation Schedule G—Definitions The Definitions have been moved to clause 2 of the revised ED.

Moved to clause 2 — not reproduced
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