Fair Work Commission

Four Yearly Review of Modern Awards

Aboriginal Community Controlled Health Services Award
Matter No: AM2018/12

SUBMISSIONS OF HEALTH SERVICES UNION of 18 JUNE 2019 — FOUR
YEARLY REVIEW - SUBSTANTIVE ISSUES

OVERVIEW

1. These submissions are made by the Health Services Union (HSU), in
accordance with the Directions of Deputy President Gostencnik, dated 5 April
2019, as varied on 18 June 2019, in relation to the Aboriginal Community

Controlled Health Services Award (‘the Award’).

2. The HSU seeks to vary the Award to ensure that it achieves the modern awards

objective by:

a) providing that employees are entitled to tea-breaks (clause 23;
Exposure Draft (‘ED’) clause 15.2);

b) providing that a removal expenses allowance is paid to an employee

who transfers from one locality to another;

c) ensuring that casual loading is paid in addition to public holiday rates
(clause 10.4; ED clause 24.2(b) and clause 11);

d) amending the on call and recall allowance clause by providing a 10 hour
uninterrupted break after being recalled to work, instead of a six hour
break (clause 15.4(d); ED clause 19.6(c))

3. The HSU also support the claims of the National Aboriginal and Torres Strait
Islander Health Worker Association (NATSIHWA).
4. Annexed to these submissions at Annexure A are draft orders with the HSU’s

proposed variations.
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HSU EVIDENCE

5. The HSU relies on the evidence of two witnesses in support of its claims. The

HSU has filed, along with these submissions, witness statements of:

a) Damian Rigney, Program Manager for the Pika Wiya Health Service

Aboriginal Corporation (‘Pika Wiya’) in Port Augusta, South Australia,

b) Jackson Shillingsworth, Aboriginal Health Worker for Aboriginal Medical
Services (‘AMS’) in Dubbo, New South Wales.

HSU CLAIMS

Tea breaks — clause 23; ED clause 15.2

6. The HSU submits that the Award should be varied to include a paid tea break

for each four hours worked.

7. We say that this amendment is necessary to meet the modern awards objective
of providing a fair and relevant safety net of terms and conditions® for

employees covered by the Award.

8. It is standard across almost all the awards in the health sector for employees
to be entitled to take tea or rest breaks. The following table provides a

comparison of tea or rest break provisions in all health related awards:

Award Tea or rest break provisions

24.2 Tea breaks

(a) Two separate 10 minute intervals (in addition to meal breaks) will be
allowed to each employee on duty during each ordinary shift of 7.6 hours
or more.

Aged Care

Award (b) Where less than 7.6 ordinary hours are worked, employees will be

allowed one 10 minute interval in each four hour period.

(c) Subject to mutual agreement, such intervals may alternatively be
taken as one 20 minute interval.

(d) Tea breaks will count as time worked.

! Fair Work Act 2009 ss 134(1) and 138
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23.3 Rest breaks

Ambulance Where practical, employees are entitled to two 10 minute rest breaks
and Patient each day, counted as time worked, as follows:
Transport
Industry (a) the first, between commencement of work and the usual meal break;
Award and
(b) the second between the usual meal break and cessation of work.
27.2 Tea breaks
Health (a) Every employee will be entitled to a paid 10 minute tea break in each

Professionals
and Support

four hours worked at a time to be agreed between the employer and
employee.

23\;;’;863 (b) Subject to agreement between the employer and employee, such
breaks may alternatively be taken as one 20 minute tea break.
(c) Tea breaks will count as time worked.

Medical

Practitioners
Award

no tea break provision

27.2 Tea breaks

(a) Every employee will be entitled to a paid 10 minute tea break in each
four hours worked at a time to be agreed between the employee and

Nurses employer.
Award
(b) Subject to agreement between the employer and employee, such
breaks may alternatively be taken as one 20 minute tea break.
(c) Tea breaks will count as time worked.
:quéirg:racy 28.1 All employees working four or more hours on any day will be entitled
y to a 10 minute paid rest pause.
Award
. 27.2 Tea breaks
Social,
Community, (a) Every employee will be entitled to a paid 10 minute tea break in each
Home Care .
. o four hours worked at a time to be agreed between the employer and
and Disability
; employee.
Services
Award

(b) Tea breaks will count as time worked.
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9. As demonstrated in the table above, almost all awards provide for a similar
entitlement to a ten minute tea or rest break for each four hours worked. The
only award which does not provide for paid tea breaks is the Medical

Practitioners Award.

10. Apart from this provision being standard across the modern award system, it is
particularly relevant in the Aboriginal Community Controlled Health sector,
where there are high demands on Aboriginal Health Workers often attending a

large volume of patients, back-to-back, in a high-pressure environment.?

11. Providing for tea breaks in the award would help prevent overwork and fatigue
amongst employees, thereby enabling efficient and productive performance of

work in the long term. This consideration is relevant to s 134(1)(d).

12. S 134(1)(g), which refers to a ‘stable and sustainable modern award system’ is
also relevant. Tea breaks are provided for in almost all current modern awards
in the health sector, and it is appropriate that this standard provision is extended
to this Award.

Removal expenses

13. The HSU submits that the Award should be varied by inserting the following

new clause:

Transfer removal expenses

An employee who is required to transfer from one locality to another is entitled
to be reimbursed by the employer:

(a) the reasonable cost of conveyance of the employee and their dependants
to the new locality; and

(b) the cost reasonably incurred by the employee of removal of furniture and

household effects of the employee and dependants.

14. Aboriginal Community Controlled Health services tend to be based in regional
or remote locations, far from city centres.® Health workers who move for work

are often required to move significant distances.*

15. The HSU submits that this amendment is necessary to meet the modern

awards objective of providing a fair and relevant safety net of terms and

2 Shillingsworth [5]-[6]
3 Rigney [5]
4 Righey [13]
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16.

17.

conditions® for employees working in Aboriginal Community Controlled Health

Services who are required to relocate such significant distances for their work.

S 134(1)(d) is relevant to this claim, as by enabling employees to move to
regional or remote areas for work under this award promotes flexible work

practices.

S 134(1)(h) is also relevant, as including a removal allowance would assist in
attracting employees to such work and locations, thereby enabling employment
growth and the sustainability of Aboriginal Community Controlled Health

Services.

Casual loading - clause 10.4(d) (ED clause 24.2(b) and clause 11)

18.

19.

The HSU submits that casual loading should be paid in addition to public
holiday penalties. That approach is consistent with the function of casual
loading, which is to compensate casual employees for the paid leave
entitlements available to permanent employees. It is consistent with the ‘default
approach’ discussed by the Full Bench in the Penalty Rates Decision [2017]
FWCFB 1001 (at [338]),6 which has the advantage of being simple and easy to
understand, consistent with s134(1)(g).

The Full Bench in the Penalty Rates Decision reinforced the distinction between
penalty rates — which are paid to compensate the disutility associated with the
time at which work is performed — and casual loading. The Full Bench found
that:

As we have mentioned, the [Productivity Commission] Final Report
makes reference to the interaction of penalty rates and casual loadings

and concludes that:

‘For neutrality of treatment, the casual loading should be added
to the penalty rate of a permanent employee when calculating
the premium rate of pay over the basic wage rate for weekend

work.’

5> Fair Work Act 2009 ss 134(1) and 138
8 Four yearly review of modern awards — Penalty Rates [2017] FWCFB 1001 (‘Penalty Rates Decision’)

[338]
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There is considerable force in the Productivity Commission’s

conclusion.

Casual loadings and weekend penalty rates are separate and distinct
forms of compensation for different disabilities. Penalty rates
compensate for the disability (or disutility) associated with the time at

which work is performed.’

20. Clause 10.4(d) of the Award provides relevantly that: ‘Casual employees who
are required to work on public holidays will, instead of the casual loading, be
paid an additional 50% for such work.” This clause is carried over in the

Exposure Draft at clause 24.3(b).

21. It seems clear that under the current award provisions, casual loading is paid
in addition to overtime rates and shiftwork penalties. However, there is no basis
for casual employees to have to forgo the casual loading for public holiday
penalty rates, as casual loading and public holiday penalty rates serve different

functions.

22. Accordingly, clause 10.4(d) (clause 24.3(b) ED) should be varied so that casual

employees are paid casual loading in addition to public holiday rates.
Rest break after recall to work - clause 15.4(d) (ED clause 19.6(c))

23. The HSU submits that the Award should be varied to ensure that employees
receive at least a ten hour break after being recalled to work.

24. This amendment is necessary to meet the modern awards objective of
providing a fair and relevant safety net of terms and conditions, ensuring that
employees receive adequate rest following being recalled to work. It is our view
that ten hours is sufficient to allow for eight hours sleep and travel to and from
work. Under the current provision, in the event that an employee was recalled
to work until midnight, they would only be entitled to a six hour uninterrupted
break.

25. An employee cannot be expected to perform work productively on less than six
hours rest, and therefore the modern awards objective consideration at s 134(c)

is relevant.

7 Penalty Rates Decision [2017] FWCFB 1001 at [889] to [891].
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26. Furthermore, this amendment would make the clause consistent with clause
24.5 (ED 19.4(a)) which provides for a ten hour rest period after overtime. It
therefore is relevant to s 134(1)(g), as it ensures the award is simple and easy

to understand.
Health Services Union

18 June 2019
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Annexure A

<<FileNo>> <<PrintNo>>

FAIR WORK COMMISSION

DRAFT DETERMINATION

Fair Work Act 2009
Part 2-3, Div 4 — 4 Yearly reviews of modern awards

Aboriginal Community Controlled Health Services Award 2010
(AM2018/12)

DEPUTY PRESIDENT GOSTENCNIK

MELBOURNE, XX YYY 2019

Review of modern awards to be conducted.

[1]

[3]

3]

[4]

Further to the Decision and Reasons for Decision <<DecisionRef>> in <<FileNo>>, it
is determined pursuant to section 156(2)(b)(i) of the Fair Work Act 2009, that the
Aboriginal Community Controlled Health Services Award 2010 be varied as follows.

Delete existing sub-clause 10.4(d) and replace as follows:

“The casual loading is paid in addition to any overtime payment, loadings or penalty
rate applicable to the employee’s hours of work’.

Delete existing sub-clause 15.4(d) and replace as follows:

‘Provided that if the employee is recalled and does not have an uninterrupted break of
ten-hours between the time of finishing the last recall and the time of commencement
of the next period of ordinary duty, the employee will be entitled to ten hours off duty
from the time of finishing the last recall to the time of commencing the next period of
duty without loss of pay.’

Insert clause 23.3:

‘Tea breaks

(a) Every employee will be entitled to a paid 10 minute tea break in each four hours
worked at a time to be agreed between the employee and employer.

(b) Subject to agreement between the employer and employee, such breaks may
alternatively be taken as one 20 minute tea break.

(c) Tea breaks will count as time worked.’



[4] Renumber clause 15.7 as 15.8 and insert the following new clause 15.7:
Transfer removal expenses

An employee who is required to transfer from one locality to another is entitled to be
reimbursed by the employer:

(a) the reasonable cost of conveyance of the employee and their dependants to the
new locality; and

(b) the cost reasonably incurred by the employee of removal of furniture and
household effects of the employee and dependants.’

[5]  The determination shall operate on and from XX YYY 20109.

DEPUTY PRESIDENT




Fair Work Commission

Four Yearly Review of Modern Awards

Aboriginal Community Controlled Health Services Award
Matter No: AM2018/12

STATEMENT OF JACKSON SHILLINGSWORTH

| am employed as an Aboriginal Health Worker for Aboriginal Medical Services (‘AMS’)
in Dubbo, New South Wales.

| am covered by the Aboriginal Community Controlled Health Services Award (‘the
Award’). | am employed as a Grade 1, Level 2 Aboriginal Health Worker under the

Award.
| have been working in this role for AMS for approximately one and a half years.

| will soon complete my Certificate IV in Aboriginal and Torres Strait Islander Primary

Health Care Practice.

There are two Aboriginal Health Workers at AMS, myself and one other. We are
required to see every patient that comes in before they see the doctor. We take their
blood pressure, their temperature, and check their vital signs. My role is to be the
middle-man between the patient and doctor. Anything thing the patient tells me | relate

back to the doctor, and vice versa, in a way that everyone understands.

The centre is always very busy. There are eight doctors at AMS, and they are often
fully booked. The other Aboriginal Health Worker and | have to see every patient. We
generally see 20 or more patients in a day. If the other health worker is away, then |
am the only one seeing all the patients. This can be exhausting, and it can burn you
out quite quickly. We work from 9am to 5pm with a half hour unpaid lunch break each
day. It would make it a lot easier if the day was broken up with breaks in the morning

and afternoon. It would make it easier to get through the week.

JACKSON SHILLINGSWORTH
12 June 2019

Filed on behalf of HEALTH SERVICES UNION
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STATEMENT OF DAMIAN RIGNEY

| am employed as the Programs Manager for the Pika Wiya Health Service Aboriginal

Corporation (‘Pika Wiya’) in Port Augusta, South Australia.

| have been employed in this position for three months. | am a qualified Aboriginal

Health Worker, and recently also qualified as a Registered Nurse (‘RN’).

| am covered by the Pika Wiya Health Service Aboriginal Corporation Employees
Enterprise Agreement 2016 (‘Pika Wiya EA’). A copy of this Enterprise Agreement is

attached to this statement.

| have worked as an Aboriginal Health Worker for almost 20 years. | started working
for the Nunkuwarrin Yunti health service in Adelaide in 2000. | also worked for my
current employer, Pika Wiya, for approximately 7 months in 2005.

Pika Wiya is based in Port Augusta, approximately 300km north of Adelaide. Generally,
the patients we see are locals from the area. We also have two satellite clinics, one in
Copley, approximately 280km from Port Augusta (which is currently not functional) and
another clinic in Davenport, which is a small community approximately 15 km from Port

Augusta. Aboriginal Health Workers are often required to travel between the clinics.

My role and work performed

6. In my current role, | am part of the executive group of the organisation, and this forms
the main part of my work.
7. If needed, | will spend time performing health worker tasks, such as performing a health
check for patients, or providing cultural support.
8. Recently | had one client who did not have good English and had difficulty
understanding the doctor. We didn’t have anyone in the clinic who could speak his
Filed on behalf of HEALTH SERVICES UNION
Address Suite 46, Level 1, 255 Drummond Street, CARLTON VIC 3053
Tel 03 8579 6328
Email rachell@hsu.net.au, Rachel Liebhaber, National Industrial Officer
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10.

language, but | sat in on the consultation and provided cultural support by explaining
what the doctor was saying in a way the client could understand and relaying the

client’s concerns back to the doctor.

Recently my role has included regularly giving out mental health medication to patients.
These patients are sometimes required to take anti-psychotic medication as part of a
community treatment order. In other cases, the patients attend voluntarily. There is a
bit of conjecture around what is safe medication that can be provided by Aboriginal
Health Workers. But, because | am a RN, there are no problems with me performing
this task.

| am aware that the staff at Pika Wiya are fairly regularly required to perform work that
involves the handling of soiled items, such as cleaning up swabs or tissues after blood
and tissue extraction, or which have been exposed to bodily fluids. | am required to
follow the Department of Health’s personal protective equipment procedure (‘PPE’),
which involves, for example, wearing gloves, face masks or appropriate clothing
depending on whether you are taking someone’s blood, taking swabs, cleaning a pus
wound, or other tasks where you are dealing with bodily fluids where there is a risk of

infection.

Career progression

11.

12.

Career progression is not great for Aboriginal Health Workers. Based on my
experience over many years in the sector, I've worked with many people who have not
been given the opportunity to progress. There is an attitude from employers in this
sector that they need to bring in a university-trained non-Indigenous person to take on
more senior or leadership roles. There is a lack of recognition of the skills and
experiences that Aboriginal Health Workers acquire through their work.

| decided to obtain qualifications as a RN, because | found that while working as an
Aboriginal Health Worker, RNs would often be brought in by the employer to run
projects. On a number of occasions, | found | knew more than the RNs, and would
have been capable of running those projects, but my skills weren’t being recognised

because | didn’t hold that qualification.

Relocation for work and removal allowance

13.

From my experience working in Aboriginal Community Controlled Health, | know that
when Aboriginal Health Workers move for work, they are often moving significant
distances. When | moved to Port Augusta from Adelaide to take on this role, | was

provided with some support from my employer with moving my furniture. But based on



my experience in the sector, support for relocation is usually only given to doctors or

senior health professionals.
Bereavement leave

14. There have been circumstances where | would have benefited from bereavement
leave. When my father passed away, | had to use my annual leave to take time off
work to mourn. My brother passed away during my last job, and again | had to use up
my annual leave

15. | understand that, in Indigenous communities, there are levels of obligation that
determine your role in a mourning process. What is expected of you can sometimes
take you away from your work for extended periods. | know people that have not

been able to get the leave required to fulfil their obligations’

DAMIAN RIGNEY

12 June 2019
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DECISION

Fair Work Act 2009
s.185—Enterprise agreement

Pika Wiya Health Service Aboriginal Corporation
(AG2016/7999)

PIKA WIYA HEALTH SERVICE ABORIGINAL CORPORATION
EMPLOYEES ENTERPRISE AGREEMENT 2016

Health and welfare services

COMMISSIONER JOHNS MELBOURNE, 17 MARCH 2017

Application for approval of the Pika Wiya Health Service Aboriginal Corporation Employees
Enterprise Agreement 2016.

[1] On 22 December 2016, Pika Wiya Health Service Aboriginal Corporation (Applicant)
made an application for approval of the Pika Wiya Health Service Aboriginal Corporation
Employees Enterprise Agreement 2016 (Agreement). The application was made pursuant to s
185 of the Fair Work Act 2009 (Cth) (Act). The Agreement is a single enterprise agreement.

[2] The Agreement was lodged within 14 days after it was made.

3] The Commission is satisfied that each of the requirements of ss 186, 187 and 188 of
the Act, as are relevant to this application for approval, has been met.

[4] Pursuant to s.205(2) of the Act, the model consultation term prescribed by the Fair
Work Regulations 2009 is taken to be a term of the Agreement.

[5] The Health Services Union, being a bargaining representative for the Agreement, has
given notice under s 183 of the Act that it wants the Agreement to cover it. In accordance with
s 201(2), the Commission notes that the Agreement covers this organisation.



[2017] FWCA 1555

[6] The Agreement is approved. In accordance with s 54 of the Act the Agreement will
operate from 24 March 2017. The nominal expiry date of the Agreement is 30 June 2019.

PRESIDENT
Printed by authority of the Commonwealth Government Printer

<Price code J, AE423713 PR591100>



Note - the model consultation term is taken to be a term of this agreement and
can be found at the end of the agreement.
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Model consultation term


























































































































































































































Model consultation term Schedule 2.3

Schedule 2.3—Model consultation term
(regulation 2.09)

Model consultation term

(1) This term applies if the employer:

(a) has made a definite decision to introduce a major change to
production, program, organisation, structure or technology in
relation to its enterprise that is likely to have a significant
effect on the employees; or

(b) proposes to introduce a change to the regular roster or
ordinary hours of work of employees.

Major change

(2) For a major change referred to in paragraph (1)(a):

(a) the employer must notify the relevant employees of the
decision to introduce the major change; and

(b) subclauses (3) to (9) apply.

(3) The relevant employees may appoint a representative for the
purposes of the procedures in this term.

4) If:
(a) arelevant employee appoints, or relevant employees appoint,
a representative for the purposes of consultation; and

(b) the employee or employees advise the employer of the
identity of the representative;

the employer must recognise the representative.

(5) As soon as practicable after making its decision, the employer
must:

(a) discuss with the relevant employees:
(i) the introduction of the change; and
(i1) the effect the change is likely to have on the employees;
and
(iii) measures the employer is taking to avert or mitigate the
adverse effect of the change on the employees; and

Fair Work Regulations 2009 115
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Schedule 2.3 Model consultation term

(b) for the purposes of the discussion—provide, in writing, to the
relevant employees:

(1) all relevant information about the change including the
nature of the change proposed; and

(i) information about the expected effects of the change on
the employees; and

(iii) any other matters likely to affect the employees.

(6) However, the employer is not required to disclose confidential or
commercially sensitive information to the relevant employees.

(7) The employer must give prompt and genuine consideration to
matters raised about the major change by the relevant employees.

(8) If a term in this agreement provides for a major change to
production, program, organisation, structure or technology in
relation to the enterprise of the employer, the requirements set out
in paragraph (2)(a) and subclauses (3) and (5) are taken not to

apply.
(9) In this term, a major change is likely to have a significant effect on
employees if it results in:
(a) the termination of the employment of employees; or

(b) major change to the composition, operation or size of the
employer’s workforce or to the skills required of employees;
or

(c) the elimination or diminution of job opportunities (including
opportunities for promotion or tenure); or

(d) the alteration of hours of work; or

(e) the need to retrain employees; or

(f) the need to relocate employees to another workplace; or
(g) the restructuring of jobs.

Change to regular roster or ordinary hours of work

(10) For a change referred to in paragraph (1)(b):

(a) the employer must notify the relevant employees of the
proposed change; and

(b) subclauses (11) to (15) apply.

(11) The relevant employees may appoint a representative for the
purposes of the procedures in this term.

116 Fair Work Regulations 2009
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Model consultation term Schedule 2.3

(12) If:
(a) arelevant employee appoints, or relevant employees appoint,
a representative for the purposes of consultation; and
(b) the employee or employees advise the employer of the
identity of the representative;
the employer must recognise the representative.

(13) As soon as practicable after proposing to introduce the change, the
employer must:
(a) discuss with the relevant employees the introduction of the
change; and
(b) for the purposes of the discussion—provide to the relevant
employees:
(i) all relevant information about the change, including the
nature of the change; and
(i1) information about what the employer reasonably
believes will be the effects of the change on the
employees; and
(iii) information about any other matters that the employer
reasonably believes are likely to affect the employees;
and

(c) invite the relevant employees to give their views about the
impact of the change (including any impact in relation to
their family or caring responsibilities).

(14) However, the employer is not required to disclose confidential or
commercially sensitive information to the relevant employees.

(15) The employer must give prompt and genuine consideration to
matters raised about the change by the relevant employees.

(16) In this term:

relevant employees means the employees who may be affected by
a change referred to in subclause (1).

Fair Work Regulations 2009 117
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