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INTRODUCTION 

1. The Transport Workers’ Union of Australia (TWU) makes these submissions 

pursuant to the Amended Directions for the Airline Operations-Ground Staff 

Award 2010 (the Award) issued by the Fair Work Commission (the Commission) 

on 13 December 2018. The TWU is seeking a variation to the overtime provisions 

of the Award and makes the following submissions in support of the draft 

determination filed on 28 January 2019.  

2. The TWU also seeks to rely on a number of witness statements in support of the 

variations set out in the attached draft determination marked TWU-1. 

VARIATION TO THE OVERTIME PROVISIONS 

3. The TWU proposes to insert a new subclause in the overtime provisions 

contained in clause 32.1 of the Award to ensure the Award provides for a 

payment of double time in circumstances where all employees performing 

shiftwork receive the same overtime rate.  

4. The current provisions for overtime in the Award are set out in clause 32.1. Sub-

clause 32.1(a) relevantly provides that: 

all work done outside ordinary hours on any day or shift (except where 

the time is worked by arrangement between the employees 

themselves) must be paid at time and a half for the first two hours and 

double time thereafter until the completion of the overtime work. For a 

continuous shiftworker the rate for working overtime is double time. 

5. The TWU proposes the overtime provisions be varied by adding an additional 

subclause to make provision for all shiftworkers to be paid the rate of double time 
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for working overtime. It is proposed that the existing subclause 32.1 be deleted 

and inserted with the following: 

32.1 Payment for working overtime   

(a) work done outside ordinary hours (except where the time is 

worked by arrangement between the employees themselves) 

must be paid at time and a half for the first two hours and 

double time thereafter until the completion of the overtime 

work.  

(b) Shift work – All time worked in excess of or outside ordinary 

hours or on a shift other than a rostered shift must be paid 

double time.  

(c) The hourly rate, when computing overtime, is determined by 

dividing the appropriate weekly rate by 38, even in cases when 

an employee works more than 38 ordinary hours in a week.  

(d) In computing overtime each day’s work stands alone.  

6. The variation is necessary to give effect to the modern awards objective of 

ensuring that “modern awards, together with the National Employment 

Standards, provide a fair and relevant safety net of terms and conditions”: s 

134(1). In particular, the variation will ensure that non-continuous shiftworkers 

are appropriately remunerated for all time worked outside ordinary hours. 

Background 

7. Like other modern awards, the Airline Operations Award makes provision for the 

payment of overtime to both employees performing day work and shift work. 

Those provisions provide that all work performed outside the ordinary hours are 

paid in accordance with clause 32.1.  

8. The rate payable for work done outside ordinary hours on any day or shift is time 

and a half for the first two hours and double time thereafter. For continuous 

shiftworkers the rate payable is double time. Subclause 32.1(d) provides that in 

computing overtime each day’s work will stand alone. 
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9. For the purposes of Clause 32.1 ordinary hours means the hours worked in 

accordance with clause 28.2(c). The ordinary hours of work in 28.2(c) refers to 

the ordinary hours of work for day work only. Clause 28.2(c) relevantly provides 

that: 

28.2 Ordinary hours of work – day work 

(a) The ordinary hours of work are 38 per week but not exceeding 152 

hours in 28 days. 

(b) The ordinary hours of work may be worked on any day or all of the 

days of the week, Monday to Friday. 

(c) The ordinary hours of work are to be worked continuously, except 

for meal breaks, at the discretion of the employer between 7.00 am 

and 6 pm …… 

(d) ……………… 

(e) All work done outside the ordinary the agreed spread of hours must 

be paid for at overtime rates. 

(f) ……………… 

(g) ……………… 

10. The ordinary hours of work for shiftwork can be found in clause 28.3(b). There is 

no reference in clause 32.1 to the ordinary hours of work for shiftworkers. Clause 

28.3(b) relevantly provides that: 

28.3 Ordinary hours of work – shiftwork 

(a) Continuous shiftwork means work carried on with 

consecutive shifts of employees throughout the 24 hours of 

each of at least six consecutive days without interruption 

except for breakdown or meal breaks or due to the unavoidable 

causes beyond the control of the employer. 

(b)  Subject to clause 28.3(c) the ordinary hours of shiftworkers are 

an average of 38 hours per week inclusive of meal breaks and 

must not exceed 152 hours in 28 consecutive days. 

(c) By arrangement between the employer and the majority of 

employees concerned, a roster system may operate on the 

basis that the weekly average of 38 ordinary hours is achieved 
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over a period which exceeds 28 consecutive days but does not 

exceed 12 months. 

(d) …………….. 

(e) …………….. 

11. The overtime provisions in clause 32.1 were inserted into the Airline Operations 

Award as part of the Part 10A award modernisation. Those terms differ from the 

overtime provisions in the principal pre-reform awards1 that form the basis of the 

modern award. The terms of the overtime provisions in the pre-reform awards 

prescribed a payment for shift work of double time for all time worked in excess 

of or outside ordinary hours. Clause 28.2.2 of the Airline Operations (Transport 

Workers’) Award 1998 (Transport Workers’ Award) relevantly provided that: 

28.2  Payment for working overtime 

28.2.1 Day work – all work done outside ordinary hours must be paid 

 for at the rate of time and a half for the first two hours and double 

time thereafter 

28.2.2 Shift work – all time worked in excess of or outside ordinary 

hours or on a shift other than a rostered shift must be paid for at 

the rate of double time unless: 

28.2.2(a) the time is worked by arrangement between the 

  employees themselves: or 

28.2.2(b) the time is worked for the purpose of effecting the 

customary rotation of shifts; or 

28.2.2(c) the time worked ………………………. 

Except as provided in 28.3 and 28.4 in computing overtime, each days 

work stands alone. 

12. The insertion of the current overtime provisions into the Airline Operations 

reduced the overtime payable to shiftworkers who do not work on continuous 

                                            
1 Statement of Walton dated 29 January 2019, para 12  
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shiftwork as defined in the Airline Operations Award. Clause 28.3 defines 

continuous shiftwork as follows: 

28.3 Ordinary hours of work – shiftwork 

(a) Continuous shiftwork means work carried on with consecutive 

shifts of employees throughout the 24 hours of each of at least 

six consecutive days without interruption except for breakdowns 

or meal breaks or due to unavoidable causes beyond the control 

of the employer.  

13. Whilst the overtime provisions refer to a continuous shiftworker, it is important to 

note that there is no definition of either a continuous or non-continuous 

shiftworker in the award, although the definition in paragraph 12 above defines 

the operations of an employer. The ordinary hours of work for shiftworkers are 

the same regardless of whether they perform continuous or non-continuous 

shiftwork. 

14. The same shift loadings apply to shiftworkers performing continuous and non-

continuous shiftwork2, with the same shift penalty rates applying to weekends 

and public holidays.3 

15. Other than the overtime provisions, the only other difference in conditions is in 

the time provided for a meal break and crib break.4 Whilst the meal break 

provisions are the same as those contained in the pre-reform Transport Workers’ 

Award, the crib breaks5 in the modern Award only provide for a 10 minute break 

for continuous shiftworkers. This is in contrast to the Transport Workers’ Award 

where all shiftworkers received a 10 minute rest break each shift which counted 

as time worked. 

16. The TWU submits that the changes to the overtime provisions during the award 

modernisation were unintended by the parties and have resulted in a diminution 

of entitlements for employees working non continuous shiftwork. The difference 

in overtime rates is not fair and the changes made lack any logic or merit. The 

                                            
2 Clause 30.3 of the Award 
3 Clause 30.7 of the Award 
4 Clauses 29.2 and 29.3 of the Award. 
5 Clause 30.3 Rest breaks in the Transport Worker’s Award 



P a g e  | 6 
 

variation will also correct the tension between the overtime rates payable to non 

continuous shiftworkers and the shift penalty rates for work on a Sunday. 

17. Where ordinary hours are worked by day workers on a Sunday, the loading is 

double time.6 Similarly, the loading for shiftworkers for work on a Sunday is 

double time.7 If Clause 32.1 is interpreted to provide for overtime at time and half 

for the first two hours for non-continuous shiftworkers, this could result in the 

absurd situation where a shiftworker working non continuous shift work working 

ordinary hours on a Sunday would receive double time, then drop to time and a 

half if they go into overtime. 

Award modernisation 

18. The background to the procedural history of the Airline Operations Award is set 

out in the statement of Therese Walton.8 Ms Walton lists the principal pre-reform 

awards in airline operations as identified by the Australian Industrial Relations 

Commission (the Commission).9  

19. In her statement Ms Walton refers to the overtime provisions as they applied to 

shiftworkers in the pre-reform awards.10 It is important to note that the overtime 

rate payable to shiftworkers was double time regardless of whether an employee 

performed in a continuous or non-continuous shiftwork roster. 

20. The change to the overtime provisions appears to have come about as a result 

of the proposed drafts filed by both the ACTU and the TWU.11 Those provisions 

only provided for overtime at double time for continuous shiftworkers. In contrast 

the Qantas Group and Ai Group proposed draft contained the overtime 

provisions contained in the pre-reform Transport Workers’ Award, which 

provided for overtime at double time for all shiftworkers.12 

                                            
6 Clause 28.2(g) Airline Operations Award 
7 Clause 30.7(a) Airline Operations Award 
8 Statement of Walton dated 29 January 2019. 
9 Ibid para 12 
10 Ibid paras 13 to 17 
11 Ibid paras 24 and 25 
12 Ibid para 21 
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21. A review of further drafts proposed by the various parties indicate the Qantas 

Group/Ai Group draft reflected that proposed by the ACTU and TWU, that is 

overtime at double time for continuous shiftworkers.13 

22. Despite the insertion of the words “continuous shiftworkers” in the overtime 

clause in the various drafts proposed by the ACTU, TWU and then the Qantas/Ai 

Groups, there is no explanation for the change. Indeed it would appear that the 

parties never intended that shiftworkers would receive different overtime rates. 

23. An examination of the drafting notes to the ACTU second draft award filed on 1 

April 2009 shows a distinction between overtime rates for day work and shift 

work. There is no reference at all to continuous shiftworkers. The notes prescribe 

time and half for the first two hours then double time for day work but double time 

for shift work.14 The Qantas/Ai Groups revised draft filed on 1 April 2009 simply 

agreed to the draft overtime provisions proposed by the ACTU.15 

24. In the various submissions and drafts filed by the parties, there is no reference 

or explanation for the insertion of the words “continuous shiftworkers”. Similarly, 

there is no reference at all in the transcripts to the changes made to the overtime 

provisions by either the parties or the Commission. During the award 

modernisation proceedings, no one appears to have turned their minds to the 

changes and the consequences of the changes for shiftworkers working non-

continuous shifts. 

25. It is appropriate that the award be varied to correct the anomalous treatment of 

non-continuous shiftworkers. The different treatment of shiftworkers performing 

non-continuous and continuous shiftwork is not justified and lacks any merit 

basis. The current award cannot be said to provide a fair and relevant minimum 

safety net of terms and conditions. 

Exposure draft of the Airline Operations Award published by the Fair Work 
Commission 

26. The proposed variation to Clause 32.1 in the draft determination filed by the TWU 

will correct the anomaly that exists in the overtime provisions in relation to 

overtime payments for non continuous shiftworkers. It will also correct the 

                                            
13 Ibid para 33 
14 Ibid para 31 
15 Ibid para 31 
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tension between the overtime provisions and the Sunday rates which are 

highlighted in the Tables contained in Schedule B of the Exposure draft of the 

Airline Operations Award. 

27. As part of the Four yearly review an exposure draft was published by the 

Commission. Schedule B in the Exposure draft contains a Summary of the 

Hourly Rates of Pay as set out in the various tables.16  

28. The rates in the tables B.2.3, B.3.3, B.4.3 and B.5.3 provide for penalty rates at 

double time for shiftworker working on Sundays. However, the rates in tables 

B.2.4, B.3.4, B.4.4 and B.5.5 provide for overtime rates of time and a half for the 

first two hours and double time thereafter for shiftworkers working overtime on a 

Sunday. 

29. The overtime provisions in clause 32.1 refer to all work done outside the ordinary 

hours on any day or shift. The Sunday penalty rates for shiftworkers for work on 

a Sunday should be read as for all time worked. The tension between these two 

provisions cannot stand and needs to be corrected. 

Disutility associated with shiftwork and overtime 

30. The Airline Operations Award contains a definition of continuous shiftwork as 

work that is carried on with consecutive shifts within a 24 hour period of at least 

six consecutive days.17 The definition is contained within the clause relating to 

the ordinary hours of work for shiftwork. There is no distinction in the ordinary 

hours of work between continuous shiftworkers or non-continuous shiftworkers.18 

31. Clause 30 of the Award is entitled Special provisions for shiftworkers. Subclause 

30.3 sets out the shift loadings for the various shift types that may be worked 

under the Award. Unlike other modern awards, the shift type includes an early 

morning shift and two night shifts. Subclause 30.3 relevantly provides: 

30.3 Shift loadings 

For all shifts worked between midnight Sunday to midnight Friday the 
following loadings must be paid in addition to ordinary rates: 

                                            
16 Ibid para 4 
17 Clause 28.3(a) of the Award 
18 Clause 28.3 of the Award 
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Shift type  Loading 
Early morning 
shift 

Commencing no earlier than 
4.00 am but prior to 7.00 am 

15% 

Afternoon shift Finishing after 6.00 pm and at or 
before midnight 

15% 

Night shift Finishing after midnight and at or 
before 8.00 am 

22.5% 

Night shift Commencing after midnight and 
before 4.00 am 

22.5% 

                                                                                                                                            

32. The shift type of early morning shift (as applicable to employees other than 

Qantas) and the additional night shift commencing after midnight was first 

inserted into the award during award modernisation. It is not clear why the 

additional night shift was added, but it could have been to avoid an overlap 

between the early morning shift.  

33. It would appear the overtime payment of double time for shiftworkers in the pre-

reform Transport Workers Award was first inserted in the Transport Workers 

(Airways) Award 1972. Prior to that the overtime rate for shiftworkers was time 

and a half for the first two hours and double time thereafter.19  

34. At the same time a definition of “continuous work”20 was inserted into the award 

in essentially the same terms as the current definition in Clause 28.3(a) of the 

Airline Operations Award. The treatment of shiftworkers working continuous and 

non continuous work was the same, that is overtime rate increased to double 

time for both. 

35. It is generally recognised that overtime penalty rates compensate employees for 

performing work in excess of ordinary hours. In the Casual employment and Part-

time employment decision (the Casuals Case), the Full Bench identified 2 

generally applicable propositions concluding that:  

Casual employees who work in excess of ordinary hours in a single day, 

or over 38 hours per week in a particular week or on average over the 

course of a roster cycle, are subject to the same disabilities as full-time 

                                            
19 122 C.A.R. 681, Clause 12(f) Transport Workers’ (Airways) Award 1968 
20 150 C.A.R. 110, Clause 13.1(v) Transport Workers’ (Airways) Award 1972 
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employees – that is, fatigue and a general restriction of opportunities to 

engage in family, social, community and other activities.21 

36. It is submitted that shiftworkers experience a greater disutility than day workers 

when working in excess of ordinary hours. Under modern awards shiftworkers 

receive penalty rates for working different types of shifts at times different to that 

of day work. As the Full Bench observed in the Penalty Rates Decision, “penalty 

rates compensate for the disability (or disutility) associated with the time at which 

the work is performed”.22 

37. Shiftworkers are subject to a greater disability than day workers as a result of the 

time at which they commence and finish work on the different shift types.23 When 

shiftworkers work in excess of or outside their ordinary hours they are subject to 

further disabilities such as fatigue, restriction of family, social and other activities. 

Shiftworkers performing continuous shiftwork and non continuous shiftwork are 

subject to these same disabilities, regardless of whether their roster pattern is 

over 24 hours or less than 24 hours.24 

Modern awards objective 

38. The variation sought is consistent with the modern awards objective as set out 

in s 134 of the Act in that it would ensure that the modern award system, together 

with the National Employment Standards, provides a fair and relevant minimum 

safety net of terms and conditions of employment.  

39. The Airport Operations Award fails to ensure a fair and relevant minimum safety 

net of terms and conditions of employment to the extent that it provides for 

different overtime rates for shiftworkers working non continuous and continuous 

shift work. 

40. The TWU submits that the variation will assist in achieving the modern awards 

objective, in particular the objective of ensuring that the Award provides 

additional remuneration for employees working overtime, unsocial, irregular or 

unpredictable hours (s 134(1)(da).  

                                            
21 [2017] FWCFB 3541 at [667] 
22 [2017] FWCFB 1001 at [1711] 
23 Statement of George Stella filed 29 January 2019 at paras 24 and 25 
24 Ibid at paras 27 and 28 
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41. The existing overtime rates for shiftworkers working non continuous shiftwork 

are not fair and are disproportionate to employees working continuous shiftwork. 

Shiftworkers working non continuous shiftwork experience the same disability as 

shiftworkers working continuous shiftwork. 

42. As the Full Bench observed in the Penalty Rates Decision, when considering 

s.134(1)(da) and the need to provide additional remuneration, the Full Bench 

said,25 “Ultimately, however, the issue is whether an award which prescribes a 

particular penalty rate provides ‘a fair and relevant minimum safety net”. The Full 

Bench went on to say: 

‘A central consideration in this regard is whether a particular penalty 

rate provides employees with ‘fair and relevant’ compensation for the 

disutility associated with working at the particular times(s) to which the 

penalty attaches.’ 26 

43. The anomalous treatment of shiftworkers working overtime who work non 

continouous shiftwork, compared to shiftworkers working continuous shiftwork 

would be addressed through the variation sought by the TWU. 

44. The variation will also assist in achieving the objective of ensuring that the Award 

is simple and easy to understand (s 134(1)(g)). It is appropriate that persons 

reading a modern award be able to understand the penalty rates that apply to 

particular times of work. 

45. In its current form the Award is ambiguous when it comes to the payment of 

ordinary hours on a Sunday and the payment of overtime for shiftworkers 

working non continuous shiftwork. 

46. The variation will have minimal impact on business. Most employers in the airline 

operations industry covered by the Award have enterprise agreements in place 

that apply to their employees. Many of these agreements, in particular the major 

employers in the industry such as Qantas, Virgin and QGS have overtime 

provisions in their agreements that reflect the overtime provisions in the pre-

reform Transport Workers’ Award.27 

                                            
25 [2017] FWCFB 1001 at [202] 
26 Ibid at [202] 
27 Statement of Shane O’Brien dated 29 January 2019 at para 10 
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Conclusion 

47. For the above reasons, the variation proposed by the TWU should be made by 

the Commission to ensure that the Award meets the modern awards objective 

and to correct what appears to be an unintended consequence of the award 

modernisation process.  

 

ATTACHMENTS 

48. The following draft determinations and witness statements are attached: 

• TWU-1 

• Statement of Therese Walton 

• Statement of George Stella 

• Statement of Shane O’Brien 

 

 

 
Transport Workers’ Union of Australia 

 

Dated: 29 January 2019 

 
 



 

AMENDED TWU-1 

 <<FileNo>>  <<PrintNo>> 
FAIR WORK COMMISSION 

 

DRAFT DETERMINATION 

 
 
Fair Work Act 2009  
Part 2-3, Div 4 – 4 Yearly reviews of modern awards 

Airline Operations-Ground Staff Award 2010 
(AM2018/15)  MA000048 

Airline Operations industry 

VICE PRESIDENT CATANZARITI 

DEPUTY PRESIDENT 

COMMISSIONER   SYDNEY, XX YYY 2019 

Review of modern awards to be conducted. 

[1]  Further to the Decision and Reasons for Decision <<DecisionRef>> in 
<<FileNo>>, it is determined pursuant to section 156(2)(b)(i) of the Fair Work  
Act 2009, that the Airline Operations-Ground Staff Award 2010 be varied as 
follows. 

[2] Delete existing Clause 32.1 – Payment for Working Overtime and replace with 
the following:  

 

32.1 Payment for working overtime   

(a) Day work – All work done outside ordinary hours (except where 
the time is worked by arrangement between the employees 
themselves) must be paid at time and a half for the first two hours 
and double time thereafter until the completion of the overtime 
work.  

(b) Shift work – All time worked in excess of or outside ordinary 
hours or on a shift other than a rostered shift must be paid double 
time.  

 



 

(c) For the purposes of this clause, ordinary hours means the hours 
worked in an enterprise, fixed in accordance with clauses 28.2 for 
a dayworker and 28.3 and 30.2 for a shiftworker.  

(d) The hourly rate, when computing overtime, is determined by 
dividing the appropriate weekly rate by 38, even in cases when an 
employee works more than 38 ordinary hours in a week.  

(e) In computing overtime each day’s work stands alone.  

[3] The determination shall operate on and from XX YYY 2019. 

VICE PRESIDENT

 



IN THE FAIR WORK COMMISSION 
 
Matter No. AM2018/15 
 
4 Yearly Review of Modern Awards – Airline Operations-Ground Staff Award 2010 
 

 

 

STATEMENT OF THERESE WALTON 

 

 

 

I, Therese Walton, National Industrial Officer/Negotiator, of Level 2, 388-390 Sussex Street, 

Sydney in the State of New South Wales say as follows: 

 

1. I am the National Industrial Officer/Negotiator for the Transport Workers’ Union of 

Australia (TWU).  I have been in this role since October 2010.  My principal duties in 

the role are to represent the National Office of the TWU in negotiations with employers 

for enterprise agreements, provide support and advice to state branches of the TWU 

regarding enterprise agreements and awards, and to review all enterprise agreements 

made by the TWU and its branches. 

 

2. In the course of my duties I was involved in both the Two Yearly review of awards and 

the Four Yearly review of awards on behalf of the Transport Workers’ Union of 

Australia (the TWU).  

 
3. During the Two Yearly review the Airline Operations – Ground Staff Award 2010 (the 

Airline Operations Award) was the subject of an application to vary by the Australian 

Municipal Administrative and Clerical Services Union (“ASU”). The TWU did not 

participate in the proceedings for the Airline Operations Award due to resourcing issues. 

 
Four yearly review 

 
4. As part of the Four yearly review an exposure draft was published on 2 June 2016 for the 

Airline Operations Award. In Schedule B – Summary of Rates of Pay, there are a number 

of tables setting out ordinary rates of pay, overtime rates and penalty rates for employees 

covered by the Award. A copy of Schedule B is attached and marked as “TW-1”. 
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5. Tables B.2.3, B.3.3, B.4.3 and B.5.3 set out the penalty rates for full-time and part-time 

shiftworkers in the aviation transport employees, clerical, administration and support 

employees, maintenance and engineering employees and storepersons and logistics 

employees classification streams. 

 
6. The rates in the tables for work performed on a Sunday is 200%. This rate reflects the 

provisions of Clause 30.7(a) of the Award which says: 

 
“Shiftworkers must be paid the following rates for work on weekends and public 

holidays: 

Shift type    Penalty rate 

Saturday    Time and a half 

Sunday    Double time 

 
7. Tables B.2.4, B.3.4, B.4.4 and B.5.4 set out the overtime rates for full-time and part-time 

employees including shiftworkers. The tables provide for an overtime rate of 200% on a 

Sunday for day workers and continuous shiftworkers but only 150% for Shiftworkers 

who are not continuous shiftworkers.  

 
8. Clause 32 of the Award prescribes the overtime rates for employees under the award as 

follows: 

 
“All work done outside ordinary hours on any day or shift (except where the 

time is worked by arrangement between the employees themselves) must be paid 

at time and a half for the first two hours and double time thereafter until the 

completion of the overtime work. For a continuous shiftworker the rate for 

working overtime is double time.” 

 
9. The publication of the tables highlighted the tension between Clauses 30.7 and 32.1 in 

relation to the overtime rates and Sunday rates payable for non-continuous shiftworkers. 

This issue was bought to the attention of the Full Bench in various submissions as part of 

the Technical and Drafting proceedings for the Award. 

  

10. The current provisions of the Airline Operations Award were inserted during award 

modernisation and do not reflect the provisions in the principal predecessor award, the 

Airline Operations (Transport Workers’) Award 1998 (Transport Workers’ Award).  
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Award modernisation 

 
11. The Airline Operations Award was made during Stage 3 of the Part 10A Award 

Modernisation. On 30 January 2009 the Australian Industrial Relations Commission 

(AIRC) issued a statement1 dealing with Stage 3. In its statement the AIRC published a 

list of industries and occupations. Attached and marked “TW-2” is a copy of the list of 

industries and occupations for Airline Operations. 

 
12. The principal pre-reform awards (non-enterprise) in airline operations as identified in the 

list were: 

 
• The Airline Operations (Transport Workers’) Award 1998 (Transport Workers’ 

Award); 

• Airline Operations – Clerical and Administrative Award 1999 (Clerical Award); 

• Airline Operations (Domestic Airlines) Award (Domestic Airlines Award); 

• Overseas Airlines (Interim) Award 1999 (Overseas Airlines Award); and 

• Aircraft Engineers (General Aviation) Award 1999 (GA Award). 

 
13. The overtime provisions in the Transport Workers’ Award prescribed a payment of 

double time for all employees performing shiftwork. Attached and marked “TW-3” is a 

copy of clause 28.2 of the Award. 

 
14. The overtime provisions in the Clerical Award prescribed a payment of double time for 

all shiftworkers.  Attached and marked “TW-4” is a copy of clause 25.1.2 of the Award. 

 
15. The overtime provisions in the Domestic Airlines Award prescribed a payment of double 

time for shiftworkers. Attached and marked “TW-5” is a copy of clause 29.1 of the 

Award. 

 
16. The overtime provisions in the Overseas Airlines Award prescribed a payment of double 

time for shiftworkers. Attached and marked “TW-6” is a copy of clause 21.1.2 of the 

Award. 

 
17. The overtime provisions in the GA Award prescribed a payment of double time for 

shiftworkers. Attached and marked “TW-7” is a copy of clause 18.3 of the Award. 

                                                
1 [2009] AIRCFB 100 
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18. The Commission issued a timetable for parties to file written submissions, drafts and 

other proposals concerning the scope, content and transitional arrangements for Stage 3 

modern awards. 

 
19. I have reviewed the various submissions and draft awards presented by the various 

parties, as well as the transcripts of proceedings in the hearings for the Airline Operations 

Award. 

 
20. In its submissions of 6 March 2009, Qantas indicated that they had used the Transport 

Workers’ Award where possible when drafting their proposed draft award on the basis 

that the majority of employers in the airline operations industry were covered by that 

Award. Attached and marked “TW-8” is a copy of the relevant parts of the submissions 

made by Qantas. 

 
21. A review of the proposed draft filed by Qantas shows the Overtime provisions at 25.2(a) 

and (b) were the same as those contained in the Transport Workers Award and reflected 

the double time payment in the awards listed at paragraph 12 above. 

 
22. The draft filed by Qantas was a joint draft between the Qantas Group and the Ai 

Group/BARA, except for the areas of difference as highlighted throughout the Award. 

Attached and marked “TW-9” is a copy of Part 5 - Hours of Work of the draft Award 

filed by Qantas. 

 
23. On 18 March 2009 the ACTU filed a proposed draft award on behalf of its affiliates in 

the Aviation Industry. The ACTU indicated in its covering letter that the draft had been 

developed by affiliates with the assistance of the ACTU. The ACTU indicated that the 

award endeavoured to maintain the existing safety nets of wages and conditions. 

Attached and marked TW-10” is a copy of the covering letter. 

 
24. The overtime provisions in the proposed award were contained in clause 38.1(a) which 

restricted the payment of overtime rates at double time to “continuous shiftworkers”. 

Attached and marked “TW-11” is a copy of Part 5 – Hours of Work from the draft 

award.  
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25. On 19 March 2009 the TWU filed a proposed draft award. The proposed overtime 

provisions at clause 24.1(a) reflected those contained in the ACTU draft and is attached 

and marked “TW-12”. 

 
26. On 19 and 20 March 2009 pre-drafting consultations were held at which time various 

submissions were made in support of the parties’ draft awards. I have reviewed those 

transcripts and there is no reference at all to the overtime provisions of the various draft 

awards.  

 
27. On 1 April 2009 the ACTU filed submissions and a revised  draft award. The overtime 

provisions in the revised draft were contained in 36.1 which contained no reference to 

shiftworkers. Attached and marked as “TW-13” is a copy of clause 36.1. 

 
28. The rate payable for overtime was set out in 36.1(a) and appears incomplete. 36.1(b) 

remained blank. The first sentence of 36.1(a) appears to reflect clause 28.2.1 of the 

Transport Workers’ Award, that is the payment for day work. The second sentence 

appears to reflect clause 28.2.2, that is payment for shift work. 

 
29. The ACTU submissions attached a document indicating the source of the Award 

provisions in its draft which was marked as Attachment B. The ACTU made submissions 

at page 17 of its submissions that Attachment B showed that the provisions of the draft 

was “firmly based in the underpinning industry awards operating in the Aviation 

industry”. Attached and marked as “TW-14” is a copy of page 17 of the ACTU’s 

submissions of 1 April 2009. 

 
30. Attachment B to the submissions stipulates the draft clauses in the draft award and the 

source of the information for each clause. The attachment lists Overtime as clause 37, 

which is not reflected as clause 37 in the draft or the earlier draft filed on 18 March 2009. 

However, the drafting notes indicate that the overtime provisions reflected the industry 

standard for day workers and that the standard provision covering shift workers had been 

added to the draft. Attached and marked as “TW-15” is a copy of the relevant section of 

the drafting notes. 

 
31. Attachment C to the ACTU’s submissions contains an analysis of the Qantas/AiG draft 

and the ACTU draft. This document indicates that the drafts provided for double time for 

all shiftworkers. Attached and marked as “TW-16” is a copy of the relevant section of 

the ACTU analysis. 
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32. On 1 April 2009 Qantas filed submissions and a revised draft award. At Attachment 1 to 

the submissions contained a table comparing the Qantas Group/Ai Group draft filed on 6 

March 2009 to the ACTU draft filed on 18 March 2009. Attachment 2 contained the 

revised draft. 

 
33. In Attachment 1 at the comments section for the overtime clause, Qantas indicated that it 

agreed with the ACTU draft as set out in the second column. The revised clause is set out 

in clause 26 – Overtime in the revised draft. Attached and marked as “TW-17” is a copy 

of the relevant sections of Attachments 1 and 2 showing the redrafting of the Overtime 

provisions by Qantas in line with the ACTU draft provisions of 18 March 2009.  

 
34. On 22 May 2009 the Commission issued a Statement [2009] AIRCFB 450 and published 

a draft Exposure Draft titled “Airline Operations-Ground Staff Award 2010. The 

overtime provisions were contained in clause 30 and reflected the current provisions of 

the modern Airline Operations Award. Attached and marked as “TW-18” is a copy of 

clause 30. 

 
35. In the Statement the Commission said at par 18: 

 

“We have endeavoured to simplify and shorten the award. We have had regard to the 

draft award proposed by the unions who are party to the current award. The input from 

employers has been limited. We would be greatly assisted by comments from all affected 

parties on the draft. Further simplification of the award will make it simpler to 

understand and apply.” 

 
36. Following the above Statement, various submissions were made by the parties on the 

Exposure Draft. No reference was made to the overtime provisions in any of the 

submissions. 

 

37. Further public consultations were held in relation to the Airline Operations Award on 3 

July 2009. Again, there was no reference or submissions made in relation to the changed 

overtime provisions. 

 
38. On 4 September the Commission issued a decision [2009] AIRCFB 826 in relation to the 

Stage 3 Awards. The decision in relation to the Airline Operations Award was limited to 

the following paragraph: 
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[15] Various modifications have been made to the exposure draft as a result of the 

submissions of the parties. The clauses affected relate to the definition of the airline 

industry the exclusion of planning, drafting and technical officer classifications, the 

insertion of stores classification definitions, the limitation of indemnity provisions to 

maintenance engineering classifications, grouping of allowances along classification 

lines, allowing 12 hour shifts by agreement and various other simplifications and 

corrections.  

[16] We have decided not to amend the classification structure to reflect the structure of 

the Manufacturing and Associated Industries and Occupations Award 

2010 (Manufacturing Modern Award).5 The structure in the modern award is consistent 

with existing airline industry structure 

 
39. There is nothing in the draft proposals, in the evidence of any of the parties or the 

transcripts that indicate that the change to the overtime provisions for non-continuous 

shiftworkers was intended. It would appear that none of the parties or the Commission 

turned their minds to the consequences of the change to the drafting of the overtime 

provisions.  

 
40. In my experience, the TWU would not intentionally propose a draft award that resulted in 

a diminution of entitlements. 

 

………………………………………….. 

Therese Walton 

 

Dated:   29 January 2019 
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