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IN THE FAIR WORK COMMISSION 

4 Yearly Review of Modern Awards 

National Disability Services  

Submission – AM2018/26 

Social, Community, Home Care and Disability Services Industry Award 2010 

Substantive Issues Tranche 2 – Claims advanced by ABI and others 

 

Introduction 

1. National Disability Services (NDS) makes the following submission pursuant to the Directions 

made on 13 May 2019 and amended on 28 June 2019.  

2. This submission is in support of the variations proposed by Australian Business Industrial, the 

NSW Business Chamber, Aged & Community Services Australia and Leading Age Services 

Australia (ABI & others). 

3. ABI & others filed a draft determination on 2 April 2019.  The draft determination provided 

for substantive changes in relation to provisions of the Social, Community, Home Care and 

Disability Services Industry Award 2010 (SCHADS, or the Award) regarding: 

a) Ordinary hours of work;  

b) Client cancellation; and 

c) Remote response work and consequential amendments to the clause relating to on 

call allowance and also to the clause for recall to work overtime. 

 

A.  Ordinary hours of work 

Variation to Clause 25.1 – ordinary hours of work 

4. Clause 25.1 of the Award currently prescribes three ways in which fulltime hours may be 

worked.   

(a) The ordinary hours of work will be 38 hours per week or an average of 38 hours per 
week and will be worked either: 

(i) in a week of five days in shifts not exceeding eight hours each; 

(ii) in a fortnight of 76 hours in 10 shifts not exceeding eight hours each; or 

(iii) in a four week period of 152 hours to be worked as 19 shifts of eight hours 
each, subject to practicality. 

(b) By agreement, the ordinary hours in clause 1.1(a) may be worked up to 10 hours per 
shift. 

5. The list is exhaustive and on the face of it does not permit alternative arrangements for 

fulltime work. 
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6. The effect of the current clause is that it prevents other arrangements from being mutually 

agreed.  For example, it does not permit an employee to work a compressed 4 day working 

week of shifts of 9 hours 30 minutes each, and having the benefit of three consecutive days 

off as a long weekend. 

7. The draft determination retains the current protections for employees in relation to a 

default maximum shift of 8 hours which can only be increased, to a maximum of 10 hours, 

by mutual agreement between the employer and employee. 

8. The effect of the changes to clause 25.1 would simply be that the ordinary hours of work for 

a fulltime employee are subject to the same constraints as currently apply in relation to shift 

length, span of hours and rest breaks, but allows an employer and employee to agree on a 

wider range of mutually agreeable arrangements within those constraints. 

9. The draft determination has no effect on other key hours of work provisions such as the 

span of hours (clause 25.2) or rest breaks between shifts (clause 25.3). 

10. NDS submits that the restriction of fulltime hours of work to the three formulations allowed 

by the current clause 25.1 (a) is unnecessary and limits flexibility and options for work life 

balance for the employee. 

Variation to clause 25.4 – Rest breaks between rostered work 

11. It is proposed by ABI & others that clause 25.4 (a) be varied by the deletion of the phrase “or 

period of work”.  The phrase in question does not seem to serve any particular purpose that 

is not already covered by the term “shift” in the same clause.  The phrase “period of work” is 

not used anywhere else in the award in relation to hours of work and so its deletion simply 

helps with clarity. 

Variation to clause 25.5(d) - Rosters 

12. It is also proposed that clause 25.5(d)(ii) be varied to allow a roster to be varied at any time 

by mutual agreement, or where the employee is absent on specified types of paid leave. 

13. The ability to change the roster by mutual agreement facilitates reasonable flexibility 

without restricting the rights of employees.  An example might be if two employees 

approach their employer to swap shifts at short notice for non-urgent reasons.  The current 

provision appears to mean that if an employee and employer genuinely agree to such a 

change with less than 7 days’ notice, they may be in breach of the award.   

14. The specification of the types of paid leave relevant to the ability to change the roster at 

short notice serves to update the provision in relation to the range of leave entitlements 

that are available for use in situations that can occur at short notice, such as family and 

domestic violence. 

15. The proposed variation does not confer on the employer any new expanded right to roster 

at short notice without the agreement of the employee. 

Conclusion 

16. The variations in the terms sought for the ordinary hours of work and rostering provisions 

would be consistent with the modern awards objective, in particular the need to promote 
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flexible modern work practices and efficient and productive performance of work (s136 (d) 

of the Act). 

 

B.   Client cancellation 

17. Clause 25.5 (f) currently prescribes arrangements for when a client cancels a rostered home 

care service.  The clause only applies to home care services and so appears to only apply to 

workers classified in accordance with Schedule E of the Award as Home Care Employees. 

18. The current clause allows an employer to withhold payment to the employee provided 

notice of the cancellation is given by 5pm of the day prior to the rostered shift.  It also 

enables the employer to direct the employee to work make up time in exchange for 

payment, as set out below. 

(f) Client cancellation 

(i) Where a client cancels or changes the rostered home care service, an 

employee will be provided with notice of a change in roster by 5.00 pm the day prior 

and in such circumstances no payment will be made to the employee. If a full-time or 

part-time employee does not receive such notice, the employee will be entitled to 

receive payment for their minimum specified hours on that day.  

(ii) The employer may direct the employee to make-up time equivalent to the 

cancelled time, in that or the subsequent fortnightly period. This time may be made 

up working with other clients or in other areas of the employer’s business providing 

the employee has the skill and competence to perform the work. 

19. The proposed variation does three things: 

a) It removes the option of withholding payment from a worker in the event of a 

cancellation; 

b) It extends the operation of the clause to disability support work; and 

c) It provides more flexibility around the timetabling of make up time. 

Payment in the event of client cancellation 

20. The proposal from ABI & others removes the ability of the employer to withhold payment to 

an employee in the event of a client cancellation where notice has been provided by 5pm 

the previous day. 

21. Instead, it is proposed that a more flexible approach to make up time is a more appropriate 

way to deal with the operational difficulties that arise from client cancellations. 

22. NDS supports this approach as the current provision for home care employees would appear 

onerous, while at the same time, employers face genuine operational difficulties in relation 

to client cancellations. 

Application of client cancellation provisions to disability services 

23. NDS submits that the implementation of the National Disability Insurance Scheme (NDIS) has 

resulted in a major expansion in the amount of disability support work being performed for 

individual clients in private residences and community settings.  Client cancellations are an 
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increasingly common occurrence in disability services, usually for perfectly legitimate 

reasons such as illness of the client. 

24. The NDIS commenced in 2013 and previous submissions and evidence in these proceedings, 

including from the union parties, have attested to the fundamental changes occurring in the 

organisation of work under the NDIS. 

25. A result of the changes under NDIS is that client cancellation in disability services is a much 

greater operational issue than was the case at the time of the making of the modern award 

in 2010.  It is therefore appropriate to revisit the issue in the context of this four yearly 

review. 

26. NDS also refers to the witness statement of Steven Miller, from Endeavour Foundation, filed 

in these proceedings as evidence in relation to this matter. 

27. Mr Miller reports that cancellations are a frequent occurrence in his organisation with 

around 50 cancellations per month across the services of Endeavour Foundation.1  

Flexibility and make up time 

28. As a practical reality, it is not always possible to simply allocate a support worker to another 

customer when there has been a cancellation.  In the example of Endeavour Foundation, the 

practice (consistent with the award rostering requirements) is to ensure rosters are set 2 

weeks in advance which means that support workers are already allocated to customers by 

the time a cancellation occurs.  Mr Miller reports that even where another service becomes 

available to be filled at short notice, a particular support worker might not be able to cater 

to the specific needs of the client if they have not undergone specific training or 

orientation2. 

29. NDS submits that additional considerations include the personal preference of clients 

regarding which worker is assigned to provide their support.  This is a fundamental aspect of 

choice and control for people with disabilities under the NDIS and reflected in care plans 

negotiated with clients.  The personal preference of clients regarding the identity of their 

workers is an additional constraint on the ability to reallocate work. 

30. The NDIS Price Guide for 2019-2020 has modified funding arrangements in the event of 

client cancellation. Specifically, providers can claim 90% of the charge for the cancelled 

appointment where the client provides up to 2 days’ notice, and there is no cap on the 

number of times this can be done.  The Guide states3: 

Where a provider has a short notice cancellation (or no show) they are able to 

recover 90% of the fee associated with the activity, subject to the terms of the service 

agreement with the participant. 

A cancellation is a short notice cancellation (or no show) if the participant has given 

• less than 2 clear business days’ notice for a support that is less than 8 hours 

continuous duration and worth less than $1000; and 

                                                           
1 Statement of Steven Miller [40-41] 
2 Miller [43-46] 
3 NDIS Price Guide 2019-2020, (1 July 2019), pages 12-13 
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• less than 5 clear business days’ notice for any other support. 

There is no limit on the number of short notice cancellations (or no shows) that a 

provider can claim in respect of a participant. 

However, providers have a duty of care to their participants and if a participant has 

an unusual number of cancellations then the provider should seek to understand why 

they are occurring. 

The NDIA will monitor claims for cancellations and may contact providers who have 

a participant with an unusual number of cancellations. 

31. The changes for 2019-2020 mean that the financial impact on the employer of a cancellation 

made with 2 days’ notice is slightly reduced compared to previous years, because the 

previous cap of payment for a maximum of 8 occasions per year has been removed.   

32. Nevertheless, client cancellation remains a problem.  An employer still needs to be able to 

reallocate work in the event of a cancellation, if other work is available.  An example where 

this is important for reasons of efficiency and productivity, is if the worker can be 

redeployed to backfill for another worker on unplanned personal leave.  

33. Notwithstanding the changes to the arrangements for cancellations under the NDIS Price 

Guide, the employer still has a problem in relation to cancellations made with more than 2 

days’ notice but less than 7 days.  If no other work is available to be allocated to the worker, 

then the worker is paid without having to perform work, and the employer is unable to 

charge the customer for this.  Furthermore, clause 25.5 (d) limits the ability of an employer 

to change a roster with less than 7 days’ notice to situations of illness or emergency. 

34. The current clause 25.5(f) deals with this situation for home care workers by providing the 

option using make up time by the end of the following fortnightly period.  

35. The proposed new clause 25.5(f) extends this option to disability support workers, but also 

extends the time available for the employer to find suitable work to 3 months. 

36. NDS submits that an extended period is needed to enable suitable work to be found for the 

working of make-up time because of the difficulty of matching appropriate workers to 

individual clients4.  

37. Client choice and control in the operation of the NDIS is also a factor in the need for an 

extended period to organise make up time, because the individual client has enhanced 

negotiating power with providers in relation to the timetabling of supports, as well as the 

identity of the worker as previously mentioned.  The provider cannot unilaterally schedule 

work for their own administrative convenience without reference to the client. 

38. The proposed variation provides that the employee must be consulted in accordance with 

clause 8A about rostering the make-up time. 

39. If make up time is to be performed it must be rostered, in accordance with the relevant 

award clause (25.5(a)), which means the onus is on the employer to use the provision.  It 

cannot be delayed indefinitely but must be arranged by the employer within 3 months.  This 

                                                           
4 Miller, [43-46] 
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provides reasonable certainty for the employee about the expectations around future make 

up time that may be required of them. 

40. NDS supports the proposed variation to the client cancellation provisions.  The variations 

would be consistent with the modern awards objective, in particular the need to promote 

flexible modern work practices and efficient and productive performance of work (s136 (d) 

of the Act). 

 

E.    Remote response 

41. The award is currently silent on how to deal with work performed outside ordinary rostered 

hours that does not require travel to a physical workplace.  This has the potential to create 

confusion and disputation around the application of clause 28.4 which deals with recall to 

work overtime. 

42. Since the making of this modern award in 2010 there has been a rapid growth in the use of 

technology to enable remote working arrangements.   

43. NDS is aware that on call arrangements are widely used throughout the social and 

community services sector, not just in disability services.  The purpose of on call varies but 

includes availability for dealing with client emergencies, ensuring frontline workers can 

access advice from senior employees for non-routine circumstances, and in the context of 

the NDIS, handling short term rostering issues such as client cancellation or employee 

absences. 

44. The draft determination filed by ABI & others seeks to do a number of things that clarify the 

operation of the Award, while ensuring reasonable protections for employees. 

45. The first proposal is to vary clause 20.9 to the effect that the on call allowance applies to 

workers who are required to be on call, with on call defined to include availability for remote 

response duties in addition to the existing requirement of “available for recall to duty”.   

46. The second proposal is to insert a new clause 20.10 which deals with the category of work 

called remote response.  It defines such work as the type of work that is very common in the 

twenty first century, including using email and phones to respond to work requirements. 

47. The key difference between remote response duties and recall to duty, is that recall to duty 

requires physical travel to a workplace from the employee’s private out of hours location. 

48. The current clause 28.4 deals with recall to work overtime after the employee has left the 

employers’ premises and provides for payment for a minimum of two hours of work.  The 

purpose of the two hours’ minimum payment is to compensate the employee for the time, 

inconvenience and costs associated with travel to the workplace.  In this respect it is 

analogous to a minimum engagement payment.  The work performed is overtime because it 

is not rostered ordinary hours, and is paid at the appropriate rate for the employee.   

49. NDS submits that clause 28.4 as it stands does not apply to an employee who responds to a 

phone call or email while on call but who does not need to travel to a workplace.  However, 

we are aware of the potential for confusion in relation to this and support the need for the 

Award to be amended to remove any ambiguity. 
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50. The effect of the draft determinations for variations to clauses 20.8 and 28.4, and a new 

clause 20.9 would be to remove any ambiguity and also to set reasonable minimum 

entitlements for employees who perform remote response duties. 

51. NDS submits that when an employee performs remote response duties while on call, the 

work does not meet the definition of ordinary hours or a rostered shift because the work 

itself is not timetabled or rostered.  The employee is rostered and paid an on call allowance 

as compensation for keeping themselves available to work.  There is no certainty as to 

whether they will be required to perform any work at all. 

52. In the event that remote response duties need to be performed, the work will therefore be 

overtime.  If the matter was left there, the employer would simply be required to pay 

overtime for the exact amount of time worked.  NDS submits that this leads to some 

practical administrative difficulties with tracking short duration tasks.  It also potentially 

does not adequately compensate for the disruption associated with short tasks at 

unpredictable intervals.  The draft variation addresses this by proposing a minimum 

payment of 15 minutes. 

53. In addition, by its nature, on call is usually used for out of normal office hours availability.  

This includes overnight and raises the prospect of employees having their sleep disturbed by 

late night calls.  The proposal from ABI & others recognises the need to compensate 

employees for the disruption associated with calls during the night by providing for a one 

hour minimum payment for remote response duties performed between the hours of 10pm 

to 6am. 

54. The draft variation then sets out administrative requirements for ensuring accurate record 

keeping and facilitating the operation of the clause. 

55. NDS submits that this proposal removes ambiguity about the operation of the Award in 

relation to on call and recall.  

56. The draft determination also fill a gap in the safety net for employees who are required to 

perform remote response duties, by specifying reasonable minimum payments for such 

work in compensation for the interruptions and inconvenience imposed, while not requiring 

the employer to match the compensation required for a physical recall to a different 

location.   

57. NDS supports the proposed variations to establish entitlements in relation to remote 

response duties and the consequential amendments to the on call and recall provisions of 

the Award.   

 

Michael Pegg  

on behalf of National Disability Services 

2 July 2019 
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