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DEPUTY PRESIDENT MILLHOUSE: Thank you and good morning,
everyone. Mr Borenstein, you're with Mr Friend and Mr Dixon today for the
UFU?

MR H BORENSTEIN: Yes, | am. Thank you.

DEPUTY PRESIDENT MILLHOUSE: Thank you. Ms Sweet, you and
Mr Garozzo today for the FRV?

MS R SWEET: If the Commission pleases.

DEPUTY PRESIDENT MILLHOUSE: Thank you. And Mr O'Grady, you
appear today seeking leave to appear on behalf of the Minister?

MR C O'GRADY: Leave to intervene, yes. Yes, thank you, Deputy President.

DEPUTY PRESIDENT MILLHOUSE: Thank you very much.

MR O'GRADY: Along with Ms Leoncio.

DEPUTY PRESIDENT MILLHOUSE: Thank you. Good

morning. The Full Bench has considered the written submissions that have been
filed by the parties in relation to the request by the Minister for leave to
intervene. The Full Bench is satisfied that there is an appropriate basis to inform
ourselves by hearing, through Mr O'Grady, the submissions made orally and in
writing by the Minister in relation to this application.

The Minister's written submissions have been of assistance to the Full Bench, and
we consider it likely that the oral submissions made by the Minister today will be
of the same effect.

The exercise of our discretion to grant leave to the Minister is subject to an
overriding procedural consideration, that the time allocation between the FRV and
the Minister today does not unduly disadvantage the UFU, and that is a matter that
the Full Bench will be mindful of throughout the course of today's proceedings.

Further, noting that there's no objection, and to the extent that it's necessary to do
so following the 26 September proceedings, the Full Bench grants permission to
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the parties to be legally represented today, as satisfied we are of the matters in
section 596(2)(a).

With those matters said, Mr Borenstein, the Full Bench would like to understand
from you the situation as you understand it with the witnesses, and whether they'll
be required for cross-examination by the UFU today.

MR BORENSTEIN: | was actually, Deputy President, going to raise that very
matter with you.

DEPUTY PRESIDENT MILLHOUSE: Yes.

MR BORENSTEIN: But firstly, in the context of your ruling on the Minister's
submissions, we've been informed that the FRV wishes to cross-examine our two
witnesses, and they are available for cross-examination, and we've given notice
that we wish to cross-examine Ms Crabtree.

DEPUTY PRESIDENT MILLHOUSE: Yes.

MR BORENSTEIN: What we ask is an indication from the Full Bench that the
permission to the Minister to make submissions does not carry with it permission
to cross-examine the witnesses.

DEPUTY PRESIDENT MILLHOUSE: Yes.

MR BORENSTEIN: That they're going to be called.

DEPUTY PRESIDENT MILLHOUSE: Yes. The position of the Full Bench in
relation to that matter is that leave is granted for the purposes of making oral and
written submissions today.

We have proceeded on the understanding that the Minister won't seek to ask any
questions of the witnesses, but we make that observation on the basis that unless
there is something particularly pressing or unusual which arises from the witness
evidence that is given today, then that might be a matter that the Minister
considers appropriate to raise with us, and we'll reconsider at that point in time
whether there is a basis for extending the grant of leave to the position of asking
questions of any of the witnesses today.

MR BORENSTEIN: We're content with that, Deputy President.
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DEPUTY PRESIDENT MILLHOUSE: Thank you. Are there any other
administrative or housekeeping matters that anyone seeks an opportunity to raise
before we commence with your case? Mr Borenstein?

MR BORENSTEIN: We don't have any.

DEPUTY PRESIDENT MILLHOUSE: Ms Sweet?

MS SWEET: No, Deputy President.

DEPUTY PRESIDENT MILLHOUSE: Mr O'Grady?

MR O'GRADY: No, Deputy President.

DEPUTY PRESIDENT MILLHOUSE: Thank you, everyone. Thanks,
Mr Borenstein.

MR BORENSTEIN: The Full Bench will be aware that the hearing, in this
hearing, although part of an application for an intractable bargaining workplace
determination, is directed only to what might be described as a preliminary
question or a first question, which was identified by the President in his directions
on 25 October 2023, which is a hearing to determine what are the agreed terms,
and which other matters that are in issue for the purpose of the Full Bench
exercising the determination powers, the arbitration powers, to make the
determination that's being sought.

We have filed submissions in accordance with the President's directions and also a
position document. The submissions which have been filed on behalf of the
United Firefighters' Union were filed on 17 November 2023 and on

11 December 2023, and we rely on those submissions. | am not sure what the
practice of this Bench is as to whether you wish to mark them.

DEPUTY PRESIDENT MILLHOUSE: That won't be necessary, thanks,
Mr Borenstein.

MR BORENSTEIN: Thank you. We also have filed and rely on an affidavit of
Ms Laura Campanaro, the date of which is 17 November 2023, and the affidavit is
actually titled, 'Third statement of Laura Campanaro.' The other two statements
were filed in relation to her earlier part of the process, and there is a fourth
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statement of Ms Campanaro, which is dated 11 December 2023, and we rely on
those.

We also rely on a statement of Mr James Kefalas, which was filed on
17 November 2023, which is also titled, 'Second statement of Mr Kefalas',
because the first statement was filed in the previous stage of the proceeding.

So that's the evidence that we seek to rely upon. We've been given notice that
both Ms Campanaro and Mr Kefalas are to be cross-examined, so Mr Kefalas out
of the court, and Ms Campanaro is here and available to be cross-examined.

DEPUTY PRESIDENT MILLHOUSE: Very well. We'll call
Ms Campanaro. Thank you.

THE ASSOCIATE: Can you state your full name and your address, the business
address (indistinct).

MS CAMPANARO: Laura Campanaro, 408 Brunswick Street, Fitzroy.
<LAURA CAMPANARO, SWORN [10.10 AM]

EXAMINATION-IN-CHIEF BY MR BORENSTEIN [10.11 AM]

DEPUTY PRESIDENT MILLHOUSE: Thanks, Ms Campanaro. Please take a
seat?---Thank you.

Mr Borenstein.

MR BORENSTEIN: If the Commission pleases, we've prepared a hard copy of
Ms Campanaro's two statements in a folder in case she needs to refer to them, and
perhaps we can hand them up to her.

DEPUTY PRESIDENT MILLHOUSE: Thank you.

DEPUTY PRESIDENT BELL: Are those hard copies — are they court book
version hard copies, if I might ask?

MR BORENSTEIN: They're the ones that are in the court book, yes.

DEPUTY PRESIDENT BELL: Yes, thank you.
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LAURA CAMPANARO XN MR BORENSTEIN

MR BORENSTEIN: Ms Campanaro, just for the record, is your full name
Laura Campanaro?---Yes, it is.

And your address is 408 Brunswick Street, Fitzroy?---Correct.

And is your occupation industrial office coordinator with the
United Firefighters' Union of Australia?---Yes, it is.

Do you recall making what is described as a third statement to be filed in this
proceeding on 17 November 2023?---1 do.

Have you had a chance recently to review that affidavit and the annexures to
it?---1 have.

Can you tell the Commission whether the contents of the affidavit are true and
correct?---The contents of the affidavit are true and correct.

Thank you.

DEPUTY PRESIDENT MILLHOUSE: Do you seek to tender that statement?

MR BORENSTEIN: Yes, I do. Sorry.

DEPUTY PRESIDENT MILLHOUSE: Any objection, Ms Sweet?

MS SWEET: No objection.

DEPUTY PRESIDENT MILLHOUSE: Mr O'Grady?

MR O'GRADY:: No objection.

DEPUTY PRESIDENT MILLHOUSE: We'll mark the third witness statement of
Laura Campanaro dated 17 November 2023 as exhibit 7, continuing the
numbering from the proceedings on 26 September 2023.

LAURA CAMPANARO XN MR BORENSTEIN
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EXHIBIT #7 THIRD WITNESS STATEMENT OF LAURA
CAMPANARO DATED 17/11/2023

MR BORENSTEIN: Thank you, Deputy President. And then could I ask you,
Ms Campanaro, did you make a further statement titled, 'Fourth statement of
Laura Campanaro', dated 11 December 2023?---1 did.

Have you had a chance recently to review that statement?---1 have.

Can you tell the Commission whether the contents of the statement are true and
correct?---The contents of that statement are true and correct.

Thank you. Yes, | tender that statement as well, if the Commission pleases.

DEPUTY PRESIDENT MILLHOUSE: Thanks, Mr Borenstein. Ms Sweet, any
objection?

MS SWEET: No, Deputy President.

DEPUTY PRESIDENT MILLHOUSE: Mr O'Grady?

MR O'GRADY: No.

DEPUTY PRESIDENT MILLHOUSE: Thank you. We'll mark the fourth
statement of Laura Campanaro dated 11 December 2023 as exhibit 8.

EXHIBIT #8 FOURTH WITNESS STATEMENT OF LAURA
CAMPANARO DATED 11/12/2023

MR BORENSTEIN: Thank you, Deputy President. | have no further questions
in-chief.

DEPUTY PRESIDENT MILLHOUSE: Thank you, Mr Borenstein. Ms Sweet.
CROSS-EXAMINATION BY MS SWEET [10.13 AM]

MS SWEET: Yes, thank you. Before | commence my cross-examination |
believe Mr O'Grady has something he wishes to raise.

LAURA CAMPANARO XXN MS SWEET
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DEPUTY PRESIDENT MILLHOUSE: Mr O'Grady.

MR O'GRADY: It's just an issue about the nature of the statements. Whilst we
don't object to them, as the Full Bench will appreciate, there is a degree where
there is a tendentiousness in respect of them. There is also a lot of expression of
subjective opinion in those statements.

Now, clearly the Commission is not bound by the rules of evidence, but we do
note that that is a feature of the statements, and to that end we have prepared a
short document dealing with all of the UFU statements. They're really just for the
assistance of the Full Bench so that the Full Bench can have regard to it in due
course when assessing the weight to be given to Ms Campanaro's statement.

So it's more of a matter of submission than of objection as such, but we did think
it was appropriate to raise these matters at the outset.

DEPUTY PRESIDENT BELL: Has Mr Borenstein been given a copy of this
document?

MR O'GRADY: No, he hasn't.

DEPUTY PRESIDENT MILLHOUSE: Mr Borenstein?

MR BORENSTEIN: Well, I'm just taking up the Deputy President's

point. The Minister seeking an indulgence from the Commission to intervene and
to make submissions was directed to file its submissions some time ago at a point
where the affidavits were available to it, and if it was going to take issue with the
evidence, or call on the Commission to in some way or other diminish the
significance of the evidence, we should have been put on notice back then so that
we could take instructions from Ms Campanaro, and depending on what these
so-called objections are, we may have been able to rectify them.

We say it's too late and we shouldn't receive them, and if our friend wants to make
some submissions at the end of the day, well he can make those submissions.

LAURA CAMPANARO XXN MS SWEET

DEPUTY PRESIDENT MILLHOUSE: In the absence of understanding the
nature of the objections that are raised, and picking up on the point just now made
that it will be open to the Minister pursuant to the grant of leave to make
submissions orally in relation to those matters, is there anything in your view that
would preclude us from receiving that document in writing from the Minister?
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MR BORENSTEIN: We haven't seen it.

DEPUTY PRESIDENT MILLHOUSE: True itis. All right, well - - -

MR BORENSTEIN: It really is a very unsatisfactory way of running a case from
someone who seeks an indulgence from the Commission, and who's meant to be a
model litigant.

DEPUTY PRESIDENT MILLHOUSE: Perhaps the appropriate course might be
to proceed in this way. Mr O'Grady, in circumstances where the UFU's not been
apprised of what's been put in the submissions that you seek to tender now, then |
might invite your instructing solicitors to produce a copy to the UFU. There will
be an opportunity throughout the course of today's proceedings or during the
luncheon adjournment for the UFU to consider the nature of those submissions,
and it will be an opportunity at that stage for the UFU to address us on whether
there are any issues that might preclude us from receiving that document in
writing, or whether those are matters that you might raise orally at the conclusion
of the proceedings.

MR O'GRADY: Yes, Deputy President. It was really with a view to assisting the
Full Bench rather than anything else.

DEPUTY PRESIDENT MILLHOUSE: Yes.

MR O'GRADY: We didn't want to take up time with objections. We did think it
was appropriate to note some of the defects in the witness material. As my
learned friend is well-aware, the normal course would be for that to be done at the
outset of the witness giving evidence and that's what we sought to do, but I'm
content to proceed in the way that you've indicated, Deputy President.

DEPUTY PRESIDENT MILLHOUSE: All right. Any observations you'd like to
express in respect of the view that I've provided?

MR BORENSTEIN: Well, I'd seek to reserve our position until we see the
document but in the vein of Mr O'Grady seeking to assist the Commission, |
wonder whether he's done a similar exercise with Ms Crabtree's statement.

DEPUTY PRESIDENT BELL.: I think Mr O'Grady indicated it was only the
UFU witnesses that the exercise had been undertaken.

LAURA CAMPANARO XXN MS SWEET
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MR BORENSTEIN: (Indistinct) only partially assisting the Commission. Thank

you.

PN94
DEPUTY PRESIDENT MILLHOUSE: All right. Well, we'll proceed on that
basis. If there's anything that you'd like to raise upon review of that document at
the appropriate time, we'll hear from you, Mr Borenstein.

PN95
MR BORENSTEIN: So we'll look at it over lunchtime. Thank you.

PN96
DEPUTY PRESIDENT MILLHOUSE: Thank you.

PN97
Ms Sweet?

PN98
MS SWEET: Yes. Thank you, Deputy President. Can I just clarify what's been
provided to the witness is a copy of the entire court book or just the witness' own
statement?

PN99
MR O'GRADY: No, it's the statements.

PN100
MS SWEET: Just the statements. All right.

PN101
Ms Campanaro, | want to take you to a particular time frame. | want to take you
to the time frame when formal bargaining started in this matter and you'd accept
from me that that was approximately 1 July 2020?---Formal bargaining
commenced approximately 26 April 2023. 2022; | apologise.

PN102
Yes, apologies. Informal bargaining started around July 2020, is that
correct?---Correct.

PN103
And | just want to ask you about your awareness of certain things at that
time. You're aware that FRV was a publicly - a public sector agency at that time,
correct?---Yes.

PN104
And do you have generalised knowledge about how the FRV was funded at that
time?---Generalised knowledge, yes.

ork LAURA CAMPANARO XXN MS SWEET

PN105



In the sense of the majority of its funding was sourced through statutory
contributions, correct?---Could you please fine 'Statutory contributions.'

PN106

MR BORENSTEIN: Perhaps - - -

PN107
MS SWEET: So in term - you're aware that the Fire Rescue Victoria Act 1958
provided for various statutory contributions to be made to FRV in order to fund
it?---Ms Sweet, could you please define, "Various statutory obligation' - what as
the term, 'Statutory contributions.'

PN108
Yes. Perhaps I'll short-circuit this. What was your understanding at the time that
informal bargaining had commenced about how the FRV was funded?---1
understood that the FRV was funded predominantly by the fire services property
levy.

PN109
And did you understand that another part of the FRVs funding came from the
consolidated fund?---Yes.

PN110
And you were aware that at the time that FRV was not - did not - was not a
self-funding outfit, that it didn't itself generate revenue, correct?---No.

PN111
You didn't know that at the time?---Could you repeat that question, sorry?

PN112
You knew that FRV was not a self-funded entity, that it didn't generate revenue
itself?---Generate any revenue or some revenue?

PN113
Didn't generate significant revenue?---1 was aware that FRV generated some
revenue of itself or of its own.

PN114
And you're aware in general terms that there was a wages policy in force at this
time, correct?---1 was aware of a wages policy, yes.

PN115
And that at this time the relevant wages policy promulgated by the Victorian
Government was the 2019 Wages Policy, correct?---Yes.

PN116
And you're aware that that policy - the wages policy had three pillars?---Yes.

ok LAURA CAMPANARO XXN MS SWEET

PN117
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And you're aware under pillar 1, that increases to wages and conditions was
capped at 2 per cent, correct?---Yes.

And you're aware that there was also a pillar 3, correct?---Yes.

And pillar 3 dealt with additional changes to allowances and other conditions that
were not general wages, correct?---Could you please repeat that, Ms Sweet?

Yes. That pillar 3 dealt with additional changes to allowances and other
conditions that were not general wages?---1 was aware that pillar 3 related to
additional strategic changes.

And were you aware that those changes would only be allowed under the wages
policy if the government agreed that those changes would address key operational
and strategic priorities for the agency?---1 don't remember that level of detail.

And were you aware of the public sector priorities in the wages policy at that
time?---No, | don't recall them.

And you're aware that pillar 3 to the extent it dealt with conditions was relevant to
non-monetary conditions as well as monetary conditions, correct?---1 was aware it
related to monetary conditions, yes.

But also non-monetary conditions or were you not aware of that?---1 don't recall.

And you're aware that the wages policy dealt with not only these various pillars
but part of the wages policy was also the enterprise bargaining framework,
correct, that formed part of the wages policy?---1 was aware of the 2019 Wages
Policy.

And were you aware at the time that that wages policy contained within it an
enterprise bargaining framework that dealt with governmental approvals?---1 was
aware of the 2019 Wages Policy document.

And do you accept from me that that document of which you're aware, contained
an enterprise bargaining framework?---No, I don't recall.

And you say you were aware of it, had you read it?---Yes.

LAURA CAMPANARO XXN MS SWEET
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And you read it before commencing the informal bargaining negotiations for the
new operational agreement, correct?---1 may have read it around the same
time. I'm not sure if it was before.

PN130
But you would have read it contemporaneously to starting those negotiations,
correct?---1 believe | read it around the same time.

PN131
And you were aware that the wages policy set out various times at which public
sector agencies needed to apply for government approval of enterprise bargaining
arrangements, correct?---Could you repeat that question, please, Ms Sweet?

PN132
Yes. Having read - once you'd read that policy, you were aware that the wages
policy set out arrangements for government approval that public sector agencies
had to meet at various times in the course of negotiating Enterprise Agreements,
correct?---1 don't recall that level of detail.

PN133
And you were aware, weren't you, that the enterprise bargaining negotiations for
this proposed agreement were a major agreement under the wages policy?---1
don't recall that level of detail, Ms Sweet.

PN134
And you're aware that as a public sector agency, the FRV was required to obtain
approval from the government in order to have the authority to commence
bargaining, correct?---Yes.

PN135
And you're aware that under the wages policy during bargaining, all offers were
required to be made on an in-principle basis, correct?---No.

PN136
So you said you read the document?---1 was aware of the document. | skimmed
the document, yes.

PN137
Isn't it part of your job, Ms Campanaro, to be familiar with what's required for
government agencies in respect of seeking to make offers under the wages
policy?---No.

PN138
And you were aware that all Enterprise Agreements required the approval of
government by public sector agencies prior to commencing any formal approval
requirements under the Fair Work Act?---Yes.

ok LAURA CAMPANARO XXN MS SWEET
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Right. So from your read of the document, you knew that there was approval
processes to be taken prior to commencing the formal steps under the Fair Work
Act but not that any offer needed to be in-principle?---1 was aware of the fact that
government approval was required prior to commencing formal bargaining.

And you were aware that at all times during formal and informal bargaining that
the FRV considered it was required to comply with the wages policy,
correct?---Yes.

And you knew it was bargaining on the understanding that you did have to
comply with the wages policy?---Could you repeat that question, sorry?

You understood that when FRV came to the table to bargain, it was bargaining on
the understanding that it was required to comply with wages policy?---With
respect to - yes.

So you knew that its view that it was required to comply with wages policy was a
fundamental part - fundamental tenet of its bargaining strategy with the UFU,
correct?---No.

And you'd agree that the FRV informed the UFU that it was required to seek
approval from the Victorian Government in order to commence negotiations in
accordance with the 2019 Wages Policy on or around 29 July 2021?---Sorry,
could you please repeat that?

Yes. Taking you to the time frame of about late July 2021, at that time, FRV
informed the UFU that it was required to seek approval from the Victorian
Government in order to commence negotiations in accordance with the 2019
Wages Policy, correct?---1 recall FRV advising it would seek approval. | don't
recall when.

Deputy President, just to clarify, may I - is the witness able to have brought up in
front of her pages of the court book on that screen? Is that operational?

DEPUTY PRESIDENT MILLHOUSE: Let me just make an inquiry about that,
Ms Sweet. Ms Sweet, | understand that it's possible. We might need to stand the
matter down for five minutes in order to do so. The alternative is that there is a
copy of the court book with relevant material before the witness in hard

copy. Will that suffice?

LAURA CAMPANARO XXN MS SWEET

MR BORENSTEIN: It's only the statement, it's not a court book.



PN149
MS SWEET: I understand from my learned friend that it's just the statements, it's
not the court book itself.

PN150
DEPUTY PRESIDENT MILLHOUSE: I see. In those circumstances, you're
seeking to produce to the witness a copy of a document that is not presently part
of her evidentiary case.

PN151
MS SWEET: Yes.

PN152
DEPUTY PRESIDENT MILLHOUSE: All right. Is it possible that that can be
done in hard copy by reference to the page number in the court book and a hard
copy produced to the witness so that we can proceed in that way?

PN153
MS SWEET: | was going to need to get some instructions on whether or not that
hard copy is available in the courtroom.

PN154
DEPUTY PRESIDENT MILLHOUSE: | see.

PN155
DEPUTY PRESIDENT BELL: Can I just ask more generally of all the parties; |
don't suppose anyone has a complete copy of the court book available here for
witnesses. No.

PN156
MR O'GRADY: We don't have a complete copy but if Ms Sweet wants to refer to
volume D of - sorry, we do have a - sorry. My instructor does have a spare copy
of the court book available for witnesses and | have a version of volume D that is
unmarked and Ms Sweet could provide that to the witness to expedite matters.

PN157
DEPUTY PRESIDENT MILLHOUSE: All right. So the question then for
Ms Sweet is whether the document which she would like to put to the witness
appears in any of the court book at all, is that right?

PN158
MS SWEET: It certainly - yes. Everything's in the court book.

PN159

DEPUTY PRESIDENT MILLHOUSE: All right.

PN160
MS SWEET: It's just a matter of whether there's a hard copy to provide to the
witness.

ok LAURA CAMPANARO XXN MS SWEET
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DEPUTY PRESIDENT MILLHOUSE: Well, it sounds as if there is.

MS SWEET: Might be - is it worth standing the matter down, Deputy

President? We can just make those arrangements, otherwise, if it can be done
quickly I'm happy to keep going. Deputy President, if | could trouble the
Commission, we might see if we can get matters on the screen. That's going to be
easiest.

DEPUTY PRESIDENT MILLHOUSE: All right. Can I just inquire, there was an
invitation by my chambers last week for the UFU to compile a complete copy of
the court book. Can I understand whether that occurred?

MR BORENSTEIN: Sorry, I'm not understanding what the question is,
Deputy President.

DEPUTY PRESIDENT MILLHOUSE: There was an invitation to the UFU to
produce a complete hard copy of the court book for the use by any witnesses in
the proceeding. Am | correct in understanding that that didn't occur?

MR BORENSTEIN: Would your Honour just excuse me for a minute?

DEPUTY PRESIDENT MILLHOUSE: Yes.

MR BORENSTEIN: It's not entirely clear, but it seems that a complete hard copy
of the court book hasn't been prepared.

DEPUTY PRESIDENT MILLHOUSE: Thank you for that indication. In those
circumstances, it appears that the most prudent course, at least for present
purposes, is to stand the matter down to facilitate the use by the witness of the
screen, and I'll ask my associate to take the relevant steps to do that. We'll stand
the matter down while that occurs. Thank you.

<THE WITNESS WITHDREW [10.34 AM]
SHORT ADJOURNMENT [10.34 AM]
RESUMED [10.41 AM]
<LAURA CAMPANARO, RECALLED [10.41 AM]
CROSS-EXAMINATION BY MS SWEET, CONTINUING [10.41 AM]

LAURA CAMPANARO XXN MS SWEET
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DEPUTY PRESIDENT MILLHOUSE: Thank you, Ms Sweet.

PN171
MS SWEET: Thank you. I'm indebted to the Full Bench for arranging this. Can
I have the witness taken to volume D, page 2171, please. Do you have on the
screen there, Ms Campanaro, a document titled "Wages policy and the enterprise
bargaining framework'?---1 do.

PN172
Is the witness able to manipulate the screen herself? Thank you. If I can just get
you to move down to the second page. Do you recognise this — and let me know
if you would like to be taken through it in its entirety. Do you recognise this as
the 2019 wages policy?---1 do.

PN173
I think you agreed with me before we broke to deal with these documentary issues
that you had read this document around about the time that informal bargaining
had commenced for these enterprise negotiations?---Yes.

PN174
I was asking you about the pillars, and can | just take you to page 1274 — sorry,
2174. You recognise those as the pillars in that 2019 wages policy?---Yes.

PN175
| was taking you to pillar 3, which is titled 'Additional strategic changes'’, and
you'll see there:

PN176
Additional changes to allowances and other conditions not general wages will
only be allowed if government agrees that the changes will address key
operational strategic priorities for the agency and/or one or more of the public
sector priorities.

PN177

Stopping there, you agree reading about that pillar at the time?---Sorry, could you
repeat that, please?

PN178
You agree reading that that was what pillar 3 said at that time?---1 recall reading
pillar 1, pillar 2 and pillar 3.

PN179
You understood from reading that, didn't you, that pillar 3, strategic changes,
could relate to other conditions, which included non-monetary
conditions. Correct?---Could you repeat that question again, sorry,
Ms Sweet? Could you just repeat that, sorry?

ok LAURA CAMPANARO XXN MS SWEET
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Did you understand from reading that that the other conditions referred to in pillar
3 included non-monetary conditions?---1 recall reading the document. | don't
recall that specific section.

If | can take you just up to the previous page, 2173. Do you recall reading about
the public sector priorities?---1 recall reading that document. Again, | don't recall
that specific page.

Having read the document, you understood that one of the public sector priorities
was to deliver exceptional services and value for Victorians. Correct?---Again,
Ms Sweet, I recall reading the document. | don't recall that specific section.

If | can take you to page 1277.

MR BORENSTEIN: 2177.

MS SWEET: Sorry, what am | saying?

DEPUTY PRESIDENT MILLHOUSE: One two.

MR BORENSTEIN: One two.

MS SWEET: Thank you. 2177. You'll see there's a heading there Enterprise
Bargaining Framework. You see that?---Yes.

You'd agree that when you read the document you didn't stop at the pillars, that
you moved through, reading the whole document so as to encompass the
enterprise bargaining framework. Correct?---1 recall reading the document with a
focus on pillars 1, 2 and 3.

I suggest that given that you were about to enter into an enterprise bargaining
negotiation, you also paid attention to the enterprise bargaining framework within
the wages policy. Correct?---No.

Do you recall whether or not you came away with an understanding — you see
page 2177 there's a reference to Major Agreements? Do you see that?---Are you
referring to the subheading?
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PN194

PN195

PN196

PN197

PN198

PN199

PN200

PN201

PN202

There's a subheading Major Agreements. Do you see that?---Yes.

After 1, 2 and 3 you'll see there's another paragraph, ‘Major agreements include
those covering the public service, teachers, police, firefighters." Do you see
that?---1 can see that, yes.

Do you recall that reference to firefighters under the heading Major Agreements
sticking out in your mind when you read the document?---No.

If I can take you to page 2197, do you see a heading there, 'Authority to
Commence Bargaining'?---Sorry, | don't think we're there.

I don't know, I —all right. I'm going to have to ask my junior to read out the
numbers in a minute. 2179, do you see there's a heading there, 'Authority to
Commence Bargaining'?---Yes, | can see that.

Yes. And | think you agreed with me that you were aware having read the policy
that a public sector agency needed to obtain authority to commenced bargaining
for this type of negotiation that you were entering into with the FRV, correct?---1
was aware that FRV was required to obtain government approval to commenced
bargaining.

And you are aware that these negotiations therefore were being conducted under
the auspices of this wages policy, correct?---1 was aware of the government wages

policy.

Thank you. If you'd just go to page 2180. Do you see there's a heading, 'During
Bargaining'?---Yes.

And you'll see the third paragraph down, 'All offers should be made on an in-
principle basis with the public sector agency communicating that the offer is
subject to government approval and may be subject to change to ensure
compliance with the wages policy, the industrial relations policy, the Fair Work
Act and other relevant legislation." Do you see that?---I can see that, yes.

And | suggest to you when you were there you came away with an understanding
in entering these negotiations that all offers put to the UFU would be on an in-
principle basis, correct?---No.
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PN204

PN205

PN206

PN207

PN208

PN209

PN210

PN211

PN212

You'll see on the other column on page 2180, 'Approval Requirements.” Do you
see that first paragraph? 'All proposed enterprise agreements require the approval
of government prior to the commencement of any of the formal approval
requirements outlined in the Fair Work Act', do you see that?---1 can see that, yes.

That's a concept you were aware of having read this document, correct?---No.

And since you agreed with me at all times during bargaining you were aware that
the FRV considered itself bound by the wages policy?---Yes.

Given that you were aware of that | suggest, Ms Campanaro that you actually read
this document quite closely, didn't you?---No.

I think before we broke I was asking you about whether or not — or the timing of
when FRV informed the UFU that it was required to seek approval from the
government to commence negotiations. Do you recall me asking you about the
timing of that and you weren't sure?---Yes.

Yes. Can | take the witness to volume D, page 2206? And tell me if you need me
to scroll up here. Do you recognise this as part of a section 240 application that
the UFU filed with the Commission?---If you take me to the top of it - - -

Yes, see if you - - -?---Perhaps | can confirm that, yes.

Yes. Thank you, 2203?---Yes.

Yes. And if | can take you then back down to paragraph 13 on page 2206. Do
you see there it says, 'On 29 July 2021 FRV informed the UFU that to bargain
under the applicable wages policy FRV needed to make a request to the Victorian
Government to commence bargaining by 1 August 2021. FRV informed the UFU
that it would make its submission with respect to a new enterprise agreement
within this timeframe." Does that satisfy you as to the timing?---1t does.

Yes, thank you. And you'd agree with me, wouldn't you, that this document, this
proceeding was filed by the UFU because in part it was concerned that the FRV
was not taking timely action to obtain that approval from the government,
correct?---Correct.

And when it says at page 2207 that this was a document filed on 1 November
2021, that's the correct timing, isn't it?---Correct.
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PN213
You've given some evidence in your witness statement, Ms Campanaro, that there
was a meeting on 26 April 2022?---Yes.

PN214
Yes. And that, I think you'd agree, was the first meeting in which formal
bargaining commenced?---Yes.

PN215
And you've given evidence that at that meeting Mr Parkinson of the FRV advised
that FRV had approval to bargain under the 2019 wages policy,
correct?---Correct.

PN216
And he specifically noted, didn't he, that the permission was under the 2019
policy rather than the 2021 policy?---Correct.

PN217

At that meeting a Mr Sands(?) of the FRV also advised that FRV had requested an
extension to bargain under the 2019 wages policy until 1 August 2022?---Yes.

PN218
Yes. And you've given some evidence about an agreed charter that was put in
place around this time?---Correct.

PN219
And you've given some evidence that that charter made no mention of the need for
government approval of any other reservations to matters agreed such as subject
to overall agreement of a package?---Correct.

PN220
Now if | can take you to volume A, page 62. I'm much better with the lower
numbers. If we can take you up to page 61 do you recognise this as what you've
referred to as the 'agreed charter'?---1 do.

PN221
Yes. And just tell me if I'm wrong but as | understand your evidence the agreed
charter goes beyond page 61 and takes in the following pages which set out
suggested agendas for meetings and proceeds all the way down to page 63, and
the date 3 May 2022? That's, the charter goes for those three pages, doesn't
it?---It is, yes.

PN222
Yes, okay. Then can | take you back up to page 62 and you'll see that there's a
heading, 'Meeting 1, 26 April 2022'?---Yes.

PN223
And you'll see under there's a suggested agenda item number three, 'FRV to
provide explanation of current status of current enterprise agreement, government
wages policy, FRV objectives and broad concepts'?---Yes.
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PN224

PN225

PN226

PN227

PN228

PN229

PN230

PN231

PN232

PN233

That agenda item formed part of the charter, didn't it?---Yes.

Given that it refers to wages policy | suggest to you that the wages policy is
incorporated into the charter by way of reference, isn't it?---No.

And do you agree with me that that suggested agenda item, item 3, did in fact
form part of the agenda and the content of meeting 1 on 26 April, didn't it?---It
formed part of the agenda.

And it was part of the content of that first meeting that the FRV provided an
explanation of government wages policy, correct?---FRV mentioned government
wages policy at that meeting in the context of monies.

In fact FRV described the wages policy more fulsomely than that, didn't they, to
include references to the enterprise bargaining framework that I've taken you
to?---FRV mentioned the government wages policy at that meeting and the
reference was with respect to the monies, monetary outcome.

You'd agree with me, wouldn't you, that by the inclusion of item 3 of that agenda
in the charter the government wages policy formed part of the agreed charter that
the parties were following?

MR BORENSTEIN: 1 object to this. This is asking the witness to give a legal
opinion about the operation of this document in connection with the wages
policy. She has given evidence about what transpired. She's given evidence
about her understanding that she was asked. But she can't be asked to proffer an
opinion about whether one document was incorporated by reference to another
document. That's a legal question.

DEPUTY PRESIDENT MILLHOUSE: Yes but having regard to the witness'
involvement there is a basis, for at least my view, that | would like to understand
what the witness says in response to that question. I'd allow the question.

MR BORENSTEIN: She has been asked a question about whether she considered
that - - -

DEPUTY PRESIDENT MILLHOUSE: It might — can | just interject there, Mr
Borenstein. Is there a basis for having Ms Campanaro leave the room whilst you
make this objection in a more fulsome way?
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PN234
MR BORENSTEIN: If Ms Sweet wants her to | don't have a problem with that,
Deputy President.

PN235
DEPUTY PRESIDENT MILLHOUSE: Ms Sweet, do you have a view?

PN236
MS SWEET: I think the witness should leave the courtroom, yes. Thank you,
Deputy President.

PN237
DEPUTY PRESIDENT MILLHOUSE: Ms Campanaro, can we invite you please
to just take a step out the door and move into the conference room until such time
as you are called?---Thank you.

<THE WITNESS WITHDREW [11.00 AM]

PN238
Mr Borenstein.

PN239
MR BORENSTEIN: Yes, I'm sorry. I think its unarguable that it's not a proper
question for counsel to ask a witness to express a legal opinion about a legal
opinion. She has been asked a number of questions about her understanding of
item 3 of the group charter, a list of items for the first meeting. She has given her
answers about that.

PN240
And then she is asked a final question and | think | have the paraphrase but | don't
remember exactly, but she's basically asked whether the government wages policy
forms part of this agenda item. It is incorporated by reference.

PN241
DEPUTY PRESIDENT BELL: Ithought she answered that and said no, didn't
she?

PN242
DEPUTY PRESIDENT MILLHOUSE: Yes but - - -

PN243
MR BORENSTEIN: But- - -

PN244
DEPUTY PRESIDENT MILLHOUSE: And then I thought - - -

PN245
MR BORENSTEIN: Which is her lay understanding but she said no.
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DEPUTY PRESIDENT MILLHOUSE: And then I thought that the latter
question to which the objection relied is a broader question as to whether by
inclusion of item 3 the government wages policy formed part of the agreed
charter, which was a broader question.

PN247
MR BORENSTEIN: That's the question that | was objecting to.

PN248

DEPUTY PRESIDENT MILLHOUSE: Yes.

PN249
MR BORENSTEIN: And that's a matter of construction.

PN250
DEPUTY PRESIDENT MILLHOUSE: Well, is it?

PN251
MR BORENSTEIN: The Commission can do that. The witness can't give an
opinion about that. It has no probative value.

PN252

DEPUTY PRESIDENT MILLHOUSE: But she has an opinion about whether it
formed part of the charter that she'd attached to her witness statement, surely.

PN253
MR BORENSTEIN: But how can that assist the Commission?

PN254
DEPUTY PRESIDENT MILLHOUSE: It might not.

PN255
MR BORENSTEIN: That's the point of the objection. If she's being asked to
express a legal opinion about incorporation by reference which is a legal issue,
whatever she says can't be probative of anything. If the commission made a
decision based on her opinion about whether it was or wasn't incorporated, it
would be in error.

PN256
DEPUTY PRESIDENT MILLHOUSE: All right. Ms Sweet, in circumstances
where the question has been put in a couple of different ways to the witness, and it
seems that you've got an answer that at least indicates that it was not incorporated
by way of reference, and that it formed part of, in the witness's view, the agenda
only - - -

PN257
MS SWEET: Yes.

PN258
DEPUTY PRESIDENT MILLHOUSE: - - - are there any supplementary
questions that you consider it necessary to put to the witness, in order to further
tease out any of the issues that you're seeking to adduce at this time?



PN259
MS SWEET: Well, if | can just take the Commissioner to the section of the
witness statement that I'm cross-examining on, if that might assist, which is
volume A, page 29.

PN260

DEPUTY PRESIDENT MILLHOUSE: Yes.

PN261
MS SWEET: And it's paragraph 19. The bargaining charter makes no mention of
the need for government approval, or any other reservations. So I'm asking her a
question as to whether or not she's agreeing that item 3 is in fact a mention of the
need for government approval by virtue of the reference to the wages policy.

PN262
DEPUTY PRESIDENT MILLHOUSE: Yes.

PN263

DEPUTY PRESIDENT BELL.: Is that really just challenging her interpretation of
the bargaining charter?

PN264
MS SWEET: Well, I think it goes beyond interpretation, Deputy President, and
I'm questioning her on a matter of fact, whether the fact that that reference to
wages policy, as a matter of fact, means that there is a mention of the need for
government approval. | can't take it any higher than that.

PN265
DEPUTY PRESIDENT BELL.: All right. It sounds possible that Mr O'Grady's
aide-mémoire is going to be coming back to us, I think, but anyhow, | understand,
Mr Borenstein, your objection at asking lay witnesses to interpret documents, but
in light of paragraph 19, there's an element of - - -

PN266
MR BORENSTEIN: Paragraph 19 is simply recording the fact that there's no
mention in the charter. If my friend wants to put to the witness - - -

PN267
DEPUTY PRESIDENT BELL: That there is a mention.

PN268

MR BORENSTEIN: - - - 'Well, you've said that here; what do you say about
that?' that would be a different question.

PN269
DEPUTY PRESIDENT MILLHOUSE: Yes.

PN270
DEPUTY PRESIDENT BELL: Ms Sweet.

PN271
MS SWEET: Well, perhaps I will take that steer from my learned friend.



PN272

PN273

PN274

PN275

PN276

PN277

PN278

PN279

PN280

DEPUTY PRESIDENT MILLHOUSE: Yes, refrain. All right. We will proceed
on that basis. We will ask the witness to return, thank you.

MS SWEET: As the commission pleases.
<LAURA CAMPANARO, RECALLED [11.05 AM]

CROSS-EXAMINATION BY MS SWEET, CONTINUING [11.05 AM]

DEPUTY PRESIDENT MILLHOUSE: Thank you, Ms Sweet.

MS SWEET: Yes, thank you, Deputy President. Ms Campanaro, I'm going to ask
you a different question. And I'm going to take you - in order to ask the question,
| want to take you to your witness statement, which is volume A, page 29. And |
want to draw your attention, Ms Campanaro, to paragraph 19, where you say,
‘This bargaining charter makes no mention of the need for government approval,
or of any other reservations to matters agreed, such as "subject to overall
agreement on a package"." | just - in particular, | want to take you to the idea that
the charter 'makes no mention of the need for government approval’. Having now
seen - having had your attention drawn to item 3, which forms part of the charter,
do you still agree that the bargaining charter makes no mention of the need for
government approval?---Yes.

You would agree that as part of the charter - wouldn't you - that the issue of the
wages policy - the issue of the wages policy, and compliance with wages policy,
forms part of the charter, by reference - by reason of the reference to government
wages policy in item - agenda item 3; correct?---No.

And, given the answer you've just given, it's correct to say, isn't it, that the
bargaining charter doesn't incorporate - | withdraw that - the bargaining charter
isn't a comprehensive statement of the protocols and principles that applied to
bargaining; correct?---Could you please repeat that, Ms Sweet.

Yes. You've accepted from - you've given evidence that the wages policy was
raised at this initial meeting; correct?---Yes.

And you've given evidence that that was raised as part of item 3 of the agenda
that's in the charter; correct?---Yes.
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comprehensively state the protocols and principles that applied in bargaining;
correct?---No.

PN281
I want to now take you to the FRV's response to version 10 of the UFU log. And
this appears at volume A, page 103. And this is contained within your
statement. And you see there - and you recall providing the log of claims, version
10 to the FRV on or around 11 August 2022; that would be about right -
correct?---Yes.

PN282
And you recall receiving this response on or around 16 August 2022?---Yes.

PN283
And you see the words there:

PN284
The following provides FRV's response to the above log on a without prejudice
basis, noting that a range of substantive matters now await instruction to FRV
by the State Government.

PN285

You see that there?---Yes.

PN286
And you recall reading that at the time you received the document?---Yes.

PN287
And the third paragraph down:

PN288
All clauses as set out in the UFU log, unless otherwise commented on below,
are agreed in principle by FRV, subject to final agreement on an overall
package of provisions for the proposed EA.

PN289

So, having seen - having had your attention drawn to that, you would agree that,
from at least 16 August 2022, FRV had made express its position to the UFU that
all clauses in the log that had been agreed were agreed in principle;
correct?---Yes.

PN290
And that the agreement was conditional upon ‘final agreement on an overall
package of provisions for the proposed EA'; correct?---Yes.

PN291
And the bargaining that occurred thereafter occurred with the UFU's express
understanding of those matters; correct?---With respect to the wages and
allowances matter, yes.
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PN292
Well, the previous answer you've given was not qualified with respect to wages
and allowances, now, was it?---No.

PN293
And you didn't understand, from those paragraphs | took you to, that those - that
in principle agreement, subject to final agreement, related only to wages and
allowances matters; correct?---The preamble to that document relates also to the
rest of the document.

PN294
Yes. Butitis in no way qualified by only wages and allowances matters, is
it?---The preamble to that document, again, relates to the rest of the clauses as
outlined in that document.

PN295
You see how it says, in the third paragraph, 'All clauses as set out in the UFU log,
unless otherwise commented on below, are agreed in principle by FRV' - you see
that?---1 can see that, yes.

PN296
So that's - you had understood that as a reference to all matters in the version 10
log, including things that weren't wages and allowances; correct?---Could you just
repeat that, sorry, Ms Sweet.

PN297
Yes, no, of course. You understood the references to 'All clauses as set out in the
UFU log unless otherwise commented on below, are agreed in principle by FRV" -
you understood that reference to include all clauses not contained below that were
set out in version 10, which included non- - matters not related to wages and
allowances; correct?---No, | read the document as a whole. The response
document as a whole.

PN298
Yes, | will make submissions about that. Can | now take you to the bargaining
meeting of 11 October 2022. You recall that there was a meeting around that
time?---Yes.

PN299
I will take you to the minutes of that meeting. If the witness could be taken to
volume A, page 101. And if I can draw your attention to item 7:

PN300
UFU to circulate an updated version of the EA document this week. It will be
called version 12.

PN301
You see that?---Yes.
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I now want to take you to a UF - a 240 proceeding filed by the FRV. If the
witness could be taken to volume D, at 2214. And do you recognise this as a 240
proceeding that was addressed to you as the contact person?---Yes.

PN303
And | can take you to the bottom of the document. Do you accept that it was filed
on or around 4 November 2022?---If - - -

PN304
You're just being taken to it?---Thank you.

PN305
Yes. Do you accept that you would have received this document on or around
that time?---Yes.

PN306
Yes. And you read this document when - around the time that it was provided to
you?---Yes.

PN307
And if | can take you to page 2217. And I just want to draw your attention to
paragraphs 17 and 18. You will see that the FRV says there:

PN308
FRV attended the bargaining meetings in good faith, and in its view,
significant progress has been made, including a range of concessions agreed
in principle, subject to reaching an overall agreement, to which FRV's stance
relied upon some of the efficiencies measures referenced in another
proceeding.

PN309
The most recent bargaining meeting occurred on 11 October 2022. At that
meeting, the following was noted.

PN310
And look at (a):

PN311
The UFU would provide FRV with an updated draft enterprise agreement,
reflecting the amendments agreed in principle, including unresolved matters,
for FRV to consider and provide a response to.

PN312

And that description at 18(a) there is an accurate description of what the UFU was
asked to provide to FRV; correct?---No.
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fulsomely record what was asked to be provided by way of version 12;
correct?---No.

PN314
And UFU - as | understand it, you didn't take any objection to that
characterisation of the meeting, having received this document, did you?---Could
you please repeat that question, Ms Sweet.

PN315
Yes. |think you've agreed with me that you received this document, as the
contact person, and you read it at the time you received it?---Yes.

PN316
And you didn't take issue with - to the commissioner in this - in the 240
proceeding - as to the FRV's characterisation of what was asked to be provided in
respect of the updated draft agreement; correct?---We did.

PN317
And you understood that FRV, on 11 October, was asking you to provide an
updated draft agreement to reflect its in principle agreement to matters;
correct?---No.

PN318
And if | can now take you to — sorry, | withdraw that. And ultimately, the UFU
provided a version 12 to the FRV, correct?---Yes.

PN319
And | want to take you to FRV's response to version 12, which is — if the witness
could be shown volume D, page 2224. And if it's possible, thank you very
much. And you'll see there that the response was prefaced by the words:

PN320
The following provides FRV's response to the above revised UFU log on a
without prejudice basis. Noting the range of substantive matters are subject to
the state government instruction and approval.

PN321

Do you recall reading that at the time?---Yes.

PN322
Do you see down the bottom of the page, FRV notes that:

PN323
In-principle agreement has been reached on a substantial number of matters,
including conditional concessions it has offered during bargaining, including
but not limited to the following:
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And then it lists a number of matters. If we could have the next page,
please. And can | take you to under the heading, 'FRV response to UFU log,
volume 12'. The second paragraph:

PN325
All clauses set out in the UFU revised log 12, unless otherwise commented on
below are agreed in-principle by FRV, subject to final agreement on an overall
package of provisions for the proposed EA and subject to the efficiencies
allowance proceeding.

PN326

So having read this, you understood that FRV was proceeding with negotiations
based on everything not commented on below, that was included in the volume 12
log as having been agreed in-principle only; correct?---Sorry, could you repeat
that question, Ms Sweet.

PN327
Yes, of course?---Thank you.

PN328
You understood, having read this, that unless the clause was set out in the table
below, that the FRV's agreement to the matters that appeared in version 12 of the
log were the subject of FRV's in-principle agreement only; correct?---No.

PN329
And if I could now take you to a letter sent from the FRV to the UFU on
10 March which, if the witness could be provided, volume D, page 2256. And do
you recall receiving that offer at around that time? Do you recall reading
that?---Yes.

PN330
And when it said:

PN331
FRV's authorised to and makes the following monetary offer

PN332
you understood authorised to mean ‘authorised by the government'?---Yes.

PN333
And if | can take you to another letter from the FRV to UFU at volume D,
page 2263. And you recognise that as a letter from Fire Rescue Victoria to
Peter Marshall, dated 14 March 2023?---Yes.

PN334
And you recall reading that at around that date?---Yes.

PN335
And if I can take you to the next page, 224. Under sub-paragraph (f), the next
paragraph:
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PN336
On 3 March 2023, FRV sought government authorisation to make an alternate
wages proposal which included a pillar 3 element, contrary to the instructions
from government set out above. On 8 March 2023, government reaffirmed its
instruction as set out above, confirming that FRV had no authorisation to put
forward FRVs alternative wages proposal.

PN337
So having read that, you understood the FRV had, in fact, sought instructions to
put an offer that included a pillar 3 payment; correct?---Yes.

PN338
And you understood that it was not authorised by government to do so?---Yes.

PN339
And now | want to take you to a counteroffer made by the UFU on
15 March 2023. If the witness could have volume D, page 2267, please. And you
recognise that as the counteroffer the UFU sent to the FRV on
15 March 2023?---Yes.

PN340
And do you see the second paragraph:

PN341
The UFU accepts your offer of a two per cent base wage increase plus a
sign-on bonus of $1500 subject to the conditions set out in this letter.
PN342
?7---Yes.
PN343

So you understood that the UFU was telling FRV that it'd accepted their offer but
on certain conditions; correct?---Yes.

PN344
And if we could have the next page, please. And Items 1 to four were the
conditions that the UFU attached to its acceptance of the FRV's offer;
correct?---Correct.

PN345
And you see, at the bottom, after those four matters that are itemised:

PN346
These conditions are put forward on the basis that the parties have otherwise
agreed to all non-wages terms and conditions as contained in the most recent
iteration of the draft operational staff agreement.

PN347

You see that?---Yes.
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PN348

PN349

PN350

PN351

PN352

PN353

PN354

PN355

PN356

PN357

You'd agree that the UFU put that offer in the express knowledge that FRV's
response to version 12 expressly stated that its agreement to the matters in
version 12 of the log was in-principle only; correct?---No.

All right. Well, I've taken you to the FRV's response to version 12 of the
log. You remember me taking you to that?---Yes.

And you agree, | think, that it contained a statement to the effect that unless
otherwise commented on below, the matters contained in version 12 of the log
were agreed in-principle; correct?---Yes.

And so, coming back to the present, this letter; the UFU put this particular offer,
in the express knowledge that FRV's response to version 12 was stated to be
agreement in-principle only; correct?---No.

| want to go now to a report back that the parties had before

Commissioner Wilson on 17 March 2023. And if the witness could be shown, in
volume D, page 2273, please. And if we can just have that rotated for

Ms Campanaro, thank you very much. You recognise this as a report back
document that the FRV provided as part of the 240 proceeding?---Yes.

And it was provided during the report back on 17 March 2023; correct?---1 don't
recall when it was provided but it's dated 16 March.

And you'd agree that there was a report back on or around 17 March 2023 that the
parties had before Commissioner Wilson?---Yes.

And do you agree that this document was discussed during that report back?---1
don't recall if it was discussed.

And you'll see there that the report back document is said to be read in
conjunction with FRV's detailed response to version 12 of the UFU log of claims
dated 28 November 2022. You recall reading that instruction, at the time, that it
should be read in conjunction with the response document to version 12 of the
log?---Yes.

And it's correct to say, isn't it, that during the section 240 conference, the FRV's
response to version 12 of the log was discussed with the Commissioner as part of
the report back?---1 don't recall exactly what was discussed at that conference.
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PN358
But you'd accept it's possible that version 12 — the FRV's response to version 12 of
the log was discussed with the Commissioner during this report back?---1 don't
recall if we had any discussions about that.

PN359
Yes. And I'm asking you if it's possible, given you don't recollect one way or the
other, that it happened?---Perhaps. But | don't have any recollection.

PN360
And, in fact, one of the things that was discussed before the Commissioner was
the in-principle nature of FRV's agreement to its response to version 12;
correct?---No.

PN361
Well, you've just told me you don't recollect one way or the other whether
version 12 was discussed. You remember giving that evidence?---Yes.

PN362
So it's possible, given you can't recollect one way or the other, that the in-principle
nature of the response to version 12 of the log was discussed with the
Commissioner; correct?---1 don't recall us discussing the in-principle nature of any
response.

PN363
And given that you don't recall, it's possible that that was discussed before the
Commissioner; correct?---Sorry, could you repeat that, Ms Sweet.

PN364
Yes. Given that you said that you can't recall, you don't — | withdraw that — given
you say you don't recall, it's possible that the in-principle nature of the response to
version 12 was discussed with the Commissioner at the report back on 17 March;
correct?---1 don't recall there being discussion about in-principle nature with
respect to version 12.

PN365
I want to take you, now, to the wages policy that — 2023 wages policy. And you'd
accept the 2023 wages policy came into effect in around April 2023?---Correct.

PN366
And you read that document at the time; correct? At the time it came into effect
and was published?---At the time it was published.

PN367
And so that it follows, that you read that sometime in April 2023, correct?---1 — |
read it at the time it was published.

PN368
And when do you say that was, Ms Campanaro?---1 don't recall the time. But it
was sometime after the statement was made about it being published soon.
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PN369
And having read it, you were aware that in encompassed an enterprise bargaining
framework; correct?---Yes.

PN370
And if the witness could be taken to volume D, page 2192. And tell me if you
need to scroll through it, but do you recognise that as the 2023 wages
policy?---Could you please scroll through the first few.

PN371
Yes?---Yes.

PN372
And if I can take the witness to volume D, page 2198. You'll see there's a
statement there, see the heading, Transitional arrangements'?---Yes.

PN373
Parties to enterprise agreements that have not been finalised — sorry:

PN374
Parties to enterprise agreements that have not finalised new agreements under
the previous wages policy are eligible to bargain under the new wages policy
parameters. All parties currently bargaining will be required to seek
government approval before any offer is made under the new wages policy
parameters.

PN375

So just stopping there. At this stage, the parties had not finalised a new agreement
under the 2019 wages policy; correct?---Correct.

PN376
And you understood, upon reading this document, didn't you, that the parties were
eligible to bargain under the 2023 wages policy?---Yes.

PN377
And you understood that the FRV was required to seek government approval
before any offer was made under the new wages policy parameters;
correct?---With respect to wages offer, yes.

PN378
Well, when you read that statement about government approval before any offer is
made, you understood that to mean an offer on an overall package, not confined
simply to wages and conditions - wages and allowances; correct?---No.

PN379
And the qualification that you are reading into that is not contained in those
words; you would accept that, wouldn't you?---1 read it to say wages - with
respect to wages - 'wages policy parameters' - wages.
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PN389

And | suggest to you that you read the part of the wages policy that came under
the heading Enterprise Bargaining Framework; correct?---Yes.

And then | want to take you to - you will recall, there was an offer made by FRV
to the UFU on 7 August 2023. You recall that offer?---Yes.

Yes. If the witness could be taken to volume D, page 2290. Do you recognise
that as the offer made by the FRV to the UFU on 7 August 2023?---1 do.

And you see, three paragraphs down, 'In accordance with the Victorian
Government's 2023 wages policy and enterprise bargaining framework' - you see,
there's a reference there - do you see that?---Yes.

And so you understood that the offer was being made pursuant to that entire
document that's referred to there as the 2023 wages policy?---There's a reference,
yes.

Yes. And you understood that FRV was making this offer to the UFU pursuant to
the 2023 wages policy and enterprise bargaining framework; correct? That's what
you understood?---'In accordance with', yes.

And if I can take you down to the next page. Three paragraphs from the bottom,
do you see, there's a paragraph that starts - sorry. There's a paragraph, two from
the bottom: 'This settlement offer is being put in the context of an overall
package.'" You see that?---Yes.

And you understood, this offer was being made on an overall package basis;
correct?---1 can see that sentence, yes.

Yes, and further to that, you understood that what was being offered under this
offer was an overall package; correct?---1 can see that's where it's stated in the
letter.

LAURA CAMPANARO XXN MS SWEET

Yes, I'm asking you to go beyond that. I'm asking what you understood, having
read that letter, not just what you saw. What was your understanding? Was your
understanding, when you read that letter, that this offer was being put on an
overall package basis?---Can | read the letter as a whole. Can I refer to the front -
the earlier letter - the earlier page. Thank you. | understood the letter to be
providing various parameters. So you've got - on the first page, it talks - (a), (b),
(c) and (d). And then it goes over, on the other page, and talks about other
clauses, or other items, rather.



PN390
Yes. Do you accept that the offer was being made on an overall package
basis?---Could you define ‘overall package basis'?

PN391
That this was to include - this was an offer to include all of the wages, allowances
and conditions that would form part of the proposed enterprise agreement?---Yes.

PN392
And the UFU rejected the offer the same day, didn't it?---Correct.

PN393
And it rejected the entire package, didn't it?---Could | be taken to that letter,
please.

PN394
Yes, of course?---Thank you.

PN395
2293, please. | will just - 1 will take you to a specific section, but if you wish to
read the whole document, of course, you must. But just going down to the second
page, please. And then - sorry - the third - the next page. This is longer than |
remember. Next page, please. Do you see, there's a final sentence, in the last
paragraph: ‘It is seen by the UFU as such, and is rejected out of hand." So | want
to suggest to you that the 7 October offer was rejected in its entirety by the UFU,
by virtue of that letter, on 7 August 2023?---The offer was rejected.

PN396
| want to now take you to the post declaration negotiating period?---Yes.

PN397
And | want to take you now to volume B, at page 21. And it's correct to say that
by a letter of 5 October 2023, the FRV suggested a meeting with the UFU on
11 October 2023; correct?---Correct.

PN398
And the UFU did not suggest that the parties meet any earlier, did it?---1 don't
recall. | believe we accepted 11 October, I recall.

PN399
And it's correct to say that the UFU made itself available for two hours on
11 October 2023; correct?---Initially, yes.

PN400
Well, | take you to volume B, page 33. You will see there that there's a letter
from Mr Marshall to Mr Freeman, stating that the UFU was available from 10
until 12 on that day?---Yes.
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So you would accept that the UFU made itself available for two hours;
correct?---Yes.

PN402
And the UFU declined to agree to make inquiries with Commissioner Wilson
regarding his availability to attend on that day; correct?---Yes.

PN403
And the UFU declined to permit a representative from the Department of Justice
and Community Safety to attend as an observer, on the basis that that department
was not a bargaining representative; correct?---Correct.

PN404
Okay. 1 think, ultimately, though, the meeting on 11 October lasted about four
hours, didn't it?---About that, yes.

PN405
And during its meeting - during this meeting, the FRV accepted from the UFU
that version 14 was the most up to date version of the proposed new operational
agreement, didn't it?---It accepted, it would not reopen or renegotiate version 14.

PN406
And the FRV said in that meeting that the government had not approved the non-
wage related matters that were agreed in principle between the FRV and UFU,;
correct?---No.

PN407
And the FRV said that it was seeking to focus on the 7 August offer, on the terms
previously offered to the UFU; correct?---Sorry; could you repeat that, Ms Sweet.

PN408
Yes, of course. The FRV said that, at this meeting, it was seeking to focus on the
7 August offer, on the terms that had been previously offered to the UFU;
correct?---FRV sought to focus on the three items contained - identified by the
7 August offer.

PN409
And it said, didn't it, that there were matters which were agreed in principle
between the FRV and the UFU during bargaining, but which were subject to an
overall agreement being reached, and were not ultimately approved by the
government for inclusion in the package; correct?---No.

PN410
And there was a discussion about staffing numbers and additional firefighters;
correct?---Yes.
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subject to funding which had not yet been approved?---Could you repeat that
question.

PN412
Yes?---Sorry.

PN413
So the FRV said that there had been in principle agreement in relation to 583 new
firefighter positions; you agree that it said that?---No.

PN414
It said that its capacity to add the new positions was subject to funding which had
not yet been approved?---Yes.

PN415
And that the necessary funding for the additional positions required the approval
of the government's expenditure review committee; correct?---Could you repeat
that again.

PN416
Yes. The FRV said at this meeting that the necessary funding for the additional
positions required the approval of the government's expenditure review
committee; correct?---1 don't recall them saying it required the approval of the
expenditure review - review committee.

PN417
Do you agree, it mentioned the expenditure review committee?---It did.

PN418
And it said that the necessary funding had not yet been obtained for those
positions; correct?---Could you clarify that question.

PN419
Yes?---Thank you.

PN420
So there was - in the context of a discussion about staffing numbers and additional
firefighters - - -?---Yes?

PN421
- - - the FRV said that the necessary funding for those positions had not yet been
obtained?---Yes.

PN422
And it said that the proposed new operational agreement could not pre-empt that
approval; correct?---1 don't recall that.
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PN432

PN433

And it said that even if funding was obtained, the FRV did not have authority to
include the additional positions in the proposed new enterprise agreement;
correct?---Sorry, Ms Sweet; could you repeat that question again.

Yes, it said, even if the funding was obtained, FRV didn't have authority to
include those additional positions, the 583 positions, in the proposed agreement;
correct?---FRV said that Government had not authorised them to include the
additional positions in the enterprise agreement.

And it said that it only had authority to maintain the staffing numbers in schedule
1 of the current agreement; correct?---Yes.

So, in summary, its position was, at this meeting, that it didn't have the funding
approved - sorry - the funding had not been obtained, and it didn't have authority
to include the numbers themselves within the schedule to the agreement,
correct?---Could you repeat that question again? Sorry, Ms Sweet.

Yes. I'm just trying to come to a landing on a summary position. It said that the
funding - it didn't currently have the funding for those 583 positions,
correct?---Yes.

And it didn't have authority to include the numbers in the schedule to the
agreement?---Yes.

And there was discussion about the fire registration board, wasn't there?---Yes.

And FRYV told the UFU that the government had expressed concerns about the
costs of the fire registration board, correct?---1 don't recall if the UFU raised that
or if the FRV raised that.

So you agree that the topic of the cost of the FRV - the fire registration board was
raised in the meeting?---Yes.

And there was a view expressed in the meeting that the work of the clause was
complete, wasn't there?---1 don't recall that point specifically.

And there was a concern raised by FRV about the government's concern with
potential overlap and duplication between the FRV and the proposed statutory
registration board, correct?---Yes.
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And in respect of - and there was a discussion of the issue of extra claimed clauses
with the power of arbitration attached, correct?---Correct.

And the FRV, it gave an explanation in the meeting to the UFU about the removal
of the power of the Commission to arbitrate those claims clauses,
correct?---Define, 'Explanation.’ Sorry.

Yes. Do you agree that they raised this topic in an attempt to explain why the 7
August offer removed the arbitration clauses?---They raised the topic and they
attempted to point us to the clauses in version 14 that it related to.

And the FRV said that the reason the government required the removal of the
clauses was that its position was that the clauses could result in additional
unbudgeted costs to the State, correct?---1 don't recall if that was used - that
wording was used.

And they said that the government was concerned that the operation of those
clauses would be contrary to the 2023 Wages Policy and bargaining framework,
correct?---No.

But Ms Crabtree has given some evidence as to her version of what occurred on
11 October and she refers to - you recall you've given some evidence at

paragraph 157 of your third statement that Ms Crabtree said at the commencement
of the meeting everything was agreed but the three clauses identified in the 7
August offer. Do you recall giving that evidence?---Yes.

And you're aware, aren't you, that Ms Crabtree through her statement, denies
saying that?---Yes.

And in fact, you're mistaken about that, aren't you?---No.

And you received, on 13 October, a letter from the FRV with respect to the
bargaining meeting held on 11 October. Do you recall that letter?---Yes.

And the UFU substantially replied to that letter on 17 October, didn't it?---1 think
it was 16 October.

All right. So I'll just take you to volume B, page 58 and 59. Sorry, it's got two -
go to 57. Just scroll down. Thank you.
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PN445
You agree - in any event, you agree that this was a communication sent from you
to Mr Freeman on 17 October?---Yes.

PN446
Now, and you attach that two documents you say that the UFU would have tabled
if there had been another meeting within the post-negotiating bargaining
period?---Yes.

PN447
And see at page 59 is a - that was, in effect, an offer with respect to wages and
allowances, correct?---Yes.

PN448
And 50 - and if you just go up to page 58, please. And that was, in effect, an offer
with respect to the firefighter registration board clause, correct?---Yes.

PN449
And if I can take you to page 62 and if | can take you to - you recognise that as a
letter that was sent from Fire Rescue Victoria to the UFU responding to, amongst
other things, your 17 October proposals?---Yes.

PN450
Yes. And if | can take you down to the end of the letter on page - actually what |
want to do is take you to page 63, please, and just down the - you'll see there's a
heading halfway down the page about, 'UFU 17 October proposals?---Yes.

PN451
And you see at the bottom of that page you've requested that:

PN452
FRV provide a response to those proposals by 2 pm today. | can confirm that
FRV does not have authority from government to accept the proposed
firefighters registration board clause, nor can it agree to a wage and
allowance proposal as set out in the UFU correspondence.

PN453

And so you understood from that, that the 17 October proposals had been rejected
by the FRV?---Yes.

PN454
And just take you over to the next page, there's a heading:

PN455
UFU rejection of the package and government approved FRV position. As you
are aware, the 7 August offer reflects the terms and conditions that the
Victorian Government advised FRV is prepared to approve on an overall
package basis. FRV has not been authorised to agree to any other proposal
and it is clear that the UFU have rejected the 7 August offer including wages
and conditions.
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PN456
And you accept that as at this date, that that was the status of the 7 August offer,
that it had been rejected by the UFU?---Yes.

PN457
And unfortunately, in the circumstances where the FRV has made it clear that
the 7 August offer was put as a package, the UFUs rejection of this package
means there are currently no matters that meet the definition of agreed terms
for the purposes of inclusion in a workplace determination.

PN458

Now, having read that letter, it was your position as the UFU that the parties had
not been able to come to an agreement on the terms of the proposed Enterprise
Agreement, correct?---No.

PN459
Yes. | have no more questions for this witness, Deputy President.

PN460
DEPUTY PRESIDENT MILLHOUSE: Thanks, Ms Sweet.

PN461
Mr Borenstein?

RE-EXAMINATION BY MR BORENSTEIN [11.57 AM]

PN462
MR BORENSTEIN: Just one matter if | might?---Yes.

PN463
Right at the end, Ms Sweet asked you a question about whether you agreed that
the parties had not been able to reach agreement on the terms for an Enterprise
Agreement and you said, 'No." Can you explain to the Commission, please, why
you were of that opinion?---The UFU and FRV have undertaken extensive
bargaining since 2020 and it was the 19 June statement of Commissioner Wilson
that recorded the final progress, extensive progress between UFU and FRV
whereby version 14 of the proposed operational staff agreement contained all of
the terms and conditions that UFU and FRV had agreed - bargained for and
agreed, except, of course, for the increase to wages and allowances. Wages and
allowances increase was the only outstanding matter by June 2023.

PN464
Thank you. I have no further re-examination if the Commission please.

PN465
DEPUTY PRESIDENT MILLHOUSE: Thank you.

PN466
Ms Campanaro, thank you for your evidence. You're excused from your
oath?---Thank you.
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PN467
You can resume your place in the court room?---Thank you, Deputy President.

<THE WITNESS WITHDREW [11.59 AM]

PN468

MR BORENSTEIN: I'm just told by Ms Sweet that they don't seek to
cross-examined Mr Kefalas.

PN469

DEPUTY PRESIDENT MILLHOUSE: Very well.

PN470
MR BORENSTEIN: Can we tender his statement, please?

PN471
DEPUTY PRESIDENT MILLHOUSE: Yes. That is the second witness
statement of James Kefalas dated 17 November 2023.

PN472
MR BORENSTEIN: Correct.

PN473
DEPUTY PRESIDENT MILLHOUSE: Any objection?

PN474
MS SWEET: No.

PN475
DEPUTY PRESIDENT MILLHOUSE: We'll mark that statement as exhibit 9.

EXHIBIT #9 SECOND WITNESS STATEMENT OF JAMES
KEFALAS DATED 17/11/2023

PN476
MR BORENSTEIN: Thank you. That's the applicant's evidentiary case, Deputy
President.

PN477
DEPUTY PRESIDENT MILLHOUSE: Thank you very much.

PN478
Ms Sweet?

PN479
MS SWEET: Yes. Thank you, Deputy President. I rely on the two sets of
written submissions filed by the FRV in this matter, the first is found at volume B,
page 3. The second reply submissions are found at volume B, page 71.

PN480
The essentials of the FRVs case are contained in those submissions. The Full
Bench will also have deduced the directions of the FRVs final submissions from
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PN490

PN491

my cross-examination of Ms Campanaro and therefore | don't propose to open at
any length.

The position of the FRV is set out, as | say, in the submissions. The short point
being there are no agreed terms and the matters at issue are all the claims made by
the parties but the matters in issue are divided into two categories.

The first is being the substantive workplace determination matters that are set out
in the Minister's position document which appears at volume C, page 3 and
attachment A to that position document. So those are defined matters and then
there is what | would call everything else that's in version 14 of the log of claims
and version 14 of the log of claims appears at volume A, page 1009.

So while all of the matters are technically (indistinct) the government has now
authorised FRV to and FRV has determined to adopt a position that other than the
matters which the FRV is not authorised to agree to or support, the matters in
version 14 of the draft proposed Enterprise Agreement are not contested.

The applicant - sorry, the FRV relies upon two witness statements of Ms Crabtree,
the first is contained in volume D and Ms Crabtree's statement commences at
volume D, page 2153 and the second statement - or | should say that is the second
statement. The third statement on which we rely is contained in volume B
commencing at page 77.

DEPUTY PRESIDENT BELL: Sorry, can I just clarify that? I've got three
statements of Jo Crabtree.

DEPUTY PRESIDENT MILLHOUSE: Yes.

DEPUTY PRESIDENT BELL: The first is what | would - in chronological order
is D 2153.

DEPUTY PRESIDENT MILLHOUSE: And that was marked exhibit 5 in the
previous proceedings, dated 5 September 2023.

MS SWEET: Yes. So I think that statement is in the materials at the request of, |
think, the Minister.

DEPUTY PRESIDENT BELL: I see.



MS SWEET: Because the Minister's position was that the Minister wished for all
the material that had been before the previous Full Bench to be before this Full
Bench but in terms of the statements upon we rely, for the purposes of this
hearing, it's the second and the third.

PN492

DEPUTY PRESIDENT MILLHOUSE: Yes. Thank you.

PN493
MS SWEET: | call Ms Jo Crabtree.

PN494

DEPUTY PRESIDENT MILLHOUSE: Thank you. Call Ms Crabtree.

PN495
DEPUTY PRESIDENT BELL: Actually, sorry, Ms Sweet, can | just ask - |
suppose technically they're potentially important questions so the second witness
statement of Jo Crabtree which is at B 15 and paragraph 3 - - -

PN496
MS SWEET: Yes. Yes, my learned friend's just raising that with me now,
Deputy President. | think the safest route is to say that we rely on all three of
them and I'll tender all three of them in the witness box with Ms Crabtree.

PN497
DEPUTY PRESIDENT BELL: 1 think that's a good indication for your friend
SO - - -

PN498
MR BORENSTEIN: We have no problem.

PN499
DEPUTY PRESIDENT BELL: All right. Thank you.

PN500
DEPUTY PRESIDENT MILLHOUSE: Thank you.

PN501
Thank you, Ms Crabtree. Will you be taking an oath or an affirmation today?

PN502
MS CRABTREE: An oath.

PN503

DEPUTY PRESIDENT MILLHOUSE: Thank you.

PN504
THE ASSOCIATE: Can you please state your full name and your address, you
may use a business address.

PN505
MS CRABTREE: Joanne Crabtree and Albert Street in East Melbourne.



PN506

THE ASSOCIATE: Thank you.
<JOANNE CRABTREE, SWORN [12.07 PM]
EXAMINATION-IN-CHIEF BY MS SWEET [12.07 PM]

PN507

DEPUTY PRESIDENT MILLHOUSE: Ms Sweet?

PN508
MS SWEET: Yes. Thank you, Deputy President.

PN509
Ms Crabtree, if you could please repeat your full name for the
Commission?---Joanne Crabtree.

PN510
And your address?---Albert Street, East Melbourne. | forget the number - of
FRV.

PN511
And can you tell the Commission what you do for a living?---I'm the executive
director people and culture at FRV.

PN512
All right. And in the course of this wider intractable bargaining proceeding,
you've made three statements, correct?---That's correct.

PN513
All right. If I can take you to volume D, page 2153. Do you recognise that as
your first statement in this matter?---That's correct.

PN514
And if | can take you to page 2169, do you see that there's a date of 5 September
to that statement?---Yes.

PN515
And have you read that statement recently?---Yes.

PN516
And are you satisfied it's true and correct?---That's correct.

PN517
Yes. |tender that statement, Deputy President.

PN518
DEPUTY PRESIDENT MILLHOUSE: I understand there's no objection.

ok JOANNE CRABTREE XN MS SWEET

PN519



MR BORENSTEIN: No.

PN520
DEPUTY PRESIDENT MILLHOUSE: We'll mark the statement of Ms Crabtree
dated 5 September 2023 as exhibit 10.

EXHIBIT #10 STATEMENT OF MS CRABTREE DATED 05/09/2023

PN521
MS SWEET: Now, | want to take you to another statement,
Ms Crabtree. Volume B, page 15. Do you recognise that as the second witness
statement you made in this proceeding?---That's correct.

PN522
And if I can take you to page 20, you'll see that there's a date there of
17 November 2023?---Yes.

PN523
And have you read that statement before coming - have you read that statement
recently?---Yes.

PN524
And are you satisfied it's true and correct?---Yes.

PN525
| tender that statement.

PN526
DEPUTY PRESIDENT MILLHOUSE: Also no objection, Mr Borenstein?

PN527
MR BORENSTEIN: No.

PN528
DEPUTY PRESIDENT MILLHOUSE: We'll mark the second witness statement
of Ms Crabtree dated 17 November 2023 as exhibit 11.

EXHIBIT #11 SECOND WITNESS STATEMENT OF MS
CRABTREE DATED 17/11/2023

PN529
MS SWEET: And, Ms Crabtree, if | can take you to page - volume B, page 77, do
you recognise that as your third witness statement in this matter?---Yes.

PN530
If | can take you down to page 78, you see there's a date there, 11 December
20237---Yes.

PN531
Have you read that statement recently?---Yes.
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PN532
You're satisfied it's true and correct?---Yes.

PN533
| tender that statement.

PN534
DEPUTY PRESIDENT MILLHOUSE: Mr Borenstein, any objection?

PN535

MR BORENSTEIN: (No audible reply).

PN536
DEPUTY PRESIDENT MILLHOUSE: Third witness statement of Ms Crabtree
dated 11 December 2023 is exhibit 12.

EXHIBIT #12 THIRD WITNESS STATEMENT OF MS CRABTREE
DATED 11/12/2023

PN537
MS SWEET: Thank you. | have no further questions for this witness in chief.

PN538
DEPUTY PRESIDENT MILLHOUSE: Thank you.

PN539
Thank you, Mr Borenstein.

CROSS-EXAMINATION BY MR BORENSTEIN [12.11 PM]

PN540
MR BORENSTEIN: Ms Crabtree, can | ask you to look at paragraph 5 of your
third statement? Do you see there - do you have that in front of you?---Yes.

PN541
Do you see there that you take issue with the content of paragraphs 141 to 146 of
Ms Campanaro's third witness statement where she states that:

PN542
At 28 July '23, all matters except wages and allowances had been agreed.

PN543
You say that on behalf of FRV, you disagree with this?---That's correct.

PN544
See that? What do you mean when you say, 'l on behalf of FRV', does that mean
that you were instructed by someone at FRV to disagree with that or is this your
opinion?---1t was my opinion.
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It's your opinion?---Mm-hm.

PN546
You say that you disagree with it - excuse me, because FRV had throughout the
bargaining process made it clear that any in-principle agreement on the inclusion
of particular clauses was subject to approval by the government and final
agreement on an overall package, correct?---Correct.

PN547
All right. Now, you mean by that that the various particular clauses which were
agreed between the parties during bargaining over three years were agreed on the
basis that they were subject to reaching an overall agreement, a whole agreement,
which would then need to be approved by the government, is that
correct?---Correct.

PN548
Now, you also refer in paragraph 5(a) - excuse me, to paragraphs 43, 49 and 59 of
your first statement.

PN549
I wonder if the witness could be shown that.

PN550
MR O'GRADY: It starts at 2153.

PN551
MR BORENSTEIN: Sorry?

PN552
MR O'GRADY: It starts at 2153. Volume D at 2153.

PN553
MR BORENSTEIN: It starts at volume D, 2153. Thank you.

PN554
So you see in paragraph 43 there, reference is made in the third and fourth line of
the paragraph that:

PN555
Any proposed final agreement would be subject to approval by the Victorian
Government.

PN556
And 49 on the next page, refers to:

PN557
All clauses set out in version 12 were agreed in principle by FRV subject to
that agreement - subject to agreement on an overall package which would then
be approved.
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And paragraph 59 which again then refers to a letter sent by FRV to UFU on 14
March '23 to the same effect. Now, those paragraphs and in particular,

paragraph 50, refers to a statement that was issued by Commissioner Wilson. Do
you see that in paragraph 50?---Yes.

And do you see that that refers to an attachment which contains the statement
from Commissioner Wilson. That's D2239 but perhaps before we go there -
sorry. In paragraph 50 you record the commissioner's statement that he noted that
FRV and UFU had reached agreement on all but 10 issues and then he listed those
issues. See that?---Yes.

Now, in addition to that the Commissioner made a further statement, if you will
recall, on 19 June 2023, which you refer to at paragraph 68 and following of your
statement, you remember that, and you'll remember that that was a situation where
Wilson C provided the UFU and FRV with a draft statement for comment, or
agreement?---That's correct.

And you will recall that Ms Campanaro communicated with FRV and secured
agreement from FRV to amend the Commissioner's first draft?---Yes.

And you've set out in paragraph 70 the amendment that was proposed by
Ms Campanaro, and that was intended to make clear that the report to
the Commissioner of agreement was coming from both UFU and FRV,
correct?---That's correct, that the matters were resolved.

| beg your pardon?---It refers to the matters being resolved.

Can you speak a bit louder, please?---It refers to the matters being resolved.

Yes, but the original draft only had the United Firefighters' Union reporting
that?---Yes.

And Ms Campanaro invited the FRV to amend so that the report to
the Commissioner about the resolution was coming from both UFU and FRV,
correct?---Correct.

The FRV agreed to that amendment?---Yes.
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And the ultimate statement that was made by the Commissioner recorded both
parties having reported the resolutions to him?---Yes.

In paragraph 71 — can you have a look at paragraph 71, just read that to yourself
for a minute? Did you draft that statement yourself to go in the witness statement,
that paragraph | mean?---1 didn't draft it specifically, but it was written based on
conversations with myself.

Conversations with whom?---Our lawyers.

I'm sorry?---Our lawyers.

You say in paragraph 71 that to the extent FRV indicated to Wilson C that matters
had been resolved, this indication reflected the fact that parties had reached
in-principle agreement as contemplated by the 2023 wages policy. You'll agree
with me that the statement which was issued by Wilson C includes none of that,
yes?---Sorry, can you repeat the question?

Yes. You say in paragraph 71 that to the extent FRV indicated to Wilson C that
matters had been resolved, this indication reflected the fact that the parties had
reached in-principle agreement as contemplated by the 2023 wages
policy?---That's correct.

It is correct, isn't it, that there is nothing in Wilson C's statement that says any of
that, that you've put in paragraph 71?---That's correct.

And you have produced no documentation to indicate that you conveyed what's in
paragraph 71 to Wilson C when you agreed to have FRV attached to the
report back, that's correct, isn't it?---Yes.

So are you saying in paragraph 71: that's what we meant, but we never told
anybody; is that what you're saying?---No.

Well if you didn't tell Wilson C about the reservations in paragraph 71, and it's not
included in the statement, how else is anyone to read the statement when they see
it, the statement from Wilson C when they see it?---It was discussed multiple
times through the conferences with Wilson C that we were bargaining under the
government wages policy.
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Going to paragraph 16 of your third statement — do you have that in front of
you?---Not yet.

PN579
Could we have paragraph 6 on page 70 of volume B, please? 78, sorry. You can
read that to yourself. Is it not the case that over the time that you've been
negotiating with UFU for this enterprise agreement that you were regularly
reporting back to the government on progress that had been made with agreement
on terms for the new agreement?---Yes.

PN580
You haven't given any evidence in the three statements that you've made that the
government at any time told you during those report backs to withdraw agreement
to any particular clauses that had been agreed with the UFU?---Not to withdraw,
no.

PN581
You haven't given any evidence in your statements that at any time FRV informed
UFU the clauses that had previously been agreed in discussions were no longer
agreed, that's correct, isn't it?---Can you repeat the question, please?

PN582
Yes. We were talking about clauses that have been agreed over the bargaining
period of three years or however long?---Mm-hm.

PN583
And I'm putting to you that you haven't advanced any evidence that during that
period FRV informed the UFU that any of those clauses that had been previously
agreed were no longer agreed?---Not until the 7 August offer.

PN584
Now, at the end of paragraph 6 in the final sentence you say:

PN585
FRV's position is that no matters met the definition of ‘agreed term' when the
application for the intractable bargaining declaration was made or at the end
of the bargaining period.

PN586

You say that they didn't meet the definition of ‘agreed term." That's what you say
in paragraph 6, correct?---Yes, in relation to the intractable bargaining legislation.

PN587
So would you mind telling me what you mean by 'agreed term'?---Yes, and I'm
not a lawyer so can only speak I guess from my understanding of the legislation
and going through this process.

PN588
Well can | just interrupt for a moment, sorry, just on that point?---Mm.
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When you've written this in paragraph 6 that they don't meet the definition of
‘agreed term’, is that an opinion that you've expressed based on your own
understanding - - -?---Yes.

As you were about to say?---Yes.

Sorry, | interrupted you?---No, that's okay.

You were going to tell us what you meant?---So what | meant is that there's a
different meaning for 'approved' in the context of bargaining in relation to the
context of intractable bargaining legislation.

When you say ‘approved’, do you mean ‘agreed'?---Agreed, yes. And so ‘agreed'
in that term means that both parties have agreed to it being included in a
declaration or an agreement.

I'm just wanting to turn up a document for you. I'm just trying to find the
electronic page number for you, I'm sorry. Can | ask you to go to volume A,
page 821, and if we're lucky that will be the offer of 7 August? Now, this is — did
you have anything to do with the drafting of this offer?---1 did.

What did you have to do with it?---1 helped draft it.

Who did you help?---There were multiple drafts, but | helped the
Fire Rescue Commissioner.

The development in this letter of 7 August is the proposal of four monetary sums
as part of a package, correct, at the bottom of the first page?---Correct.

Then there is a reference on the second page to the two clauses which it's said the
government has not authorised FRV to include in the replacement operational
agreement, correct?---It's one clause which is the Fire Registration Board

clause. And then there's a reference to multiple clauses with regards to removing
the arbitration of Fair Work during the life of the agreement. But that one
paragraph refers to multiple clauses.

So, when you say that, you're talking about the clauses that allow for arbitration of
claims made during the life of the agreement?---It's clauses that allow for extra
claims to be made.
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Okay. It's the position, isn't it, that those sort of clauses exist in the current
enterprise agreement?---Correct.

And to your knowledge they existed in the previous agreements that were
combined to form the current agreement?---My understanding was that some of
them were. Some of them were relatively new clauses negotiated through the
current negotiation period for this agreement.

Yes. And up until this letter those clauses were, to use your terminology, agreed
in principle?---Up until FRV received authority by government which was prior to
this letter, up until that point they had been agreed in principle, yes.

And that goes to the registration board, as well?---The registration board was
agreed in principle to be maintained.

In the second-last paragraph of the letter it says that this settlement offer is being
put in the context of an overall package. And you mean by that, don't you, that
this offer is an offer of a complete enterprise agreement that is to be put
forward?---Correct.

The letter says nothing, does it, about what is to happen to previously agreed
clauses or terms if the letter is not accepted?---Sorry, could we just go to the
second page of the letter please?

The letter does not say what is to happen to the clauses that were previously
agreed with the UFU if the UFU did not accept this particular offer. That's so,
isn't it?

MS SWEET: She's just reading the letter.

WITNESS: I'm just reading the letter.

MR BORENSTEIN: Go ahead?---No, it doesn't.

JOANNE CRABTREE XXN MR BORENSTEIN

No. Can I ask you to turn to paragraph 64 of your first statement and I'll give you
the page number in a moment. It's D2165 on — thank you. Do you have that page
now? Thank you. Can I ask you to go to paragraph 66. We heard a lot of talk
today about FRV needing authorisation from the government to make any

offers. On 15 June you say DJCS wrote to FRV to confirm the government's
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position in relation to bargaining from the Operational Firefighters Agreement,
and you've attached the correspondence. And you say that the correspondence
authorised a revise offer to be put to the UFU. And you go on to say that 'in
addition to a monetary offer the letter stated that FRV's offer should specify the
following matters would not be approved for inclusion." And then you've
mentioned a couple of things there?---Mm-hm.

Then in paragraph 67 the letter also stated in subparagraph (a), ‘The settlement
offer should also specify that if the offer is rejected by the UFU and other
bargaining representatives FRV will reserve its right to withdraw in-principle
agreement to retain some or all of the restricted clauses contained in the current
operational agreement." Do you see that?---Yes.

Now you'll agree with me and it's obvious on the face of the letter of 7 August, 7
August doesn't have the wording which is in paragraph (a), does it?---No.

No. This is an authorisation that FRV received for an offer on 15 June
2023?---Yes.

Is this the authorisation on which FRV acted in making the 7 August offer?---Not
entirely, no.

What other authorisation was there for the 7 August letter that you haven't told us
about?---So, between the receiving this notification and issuing the 7 August letter
there was a number of conferences and discussions and lobbying with government
to reconsider some of the elements of this letter.

Is that because FRV didn't agree with it all?---We had concerns with it, yes.

And so can you tell us about these meetings because you haven't put them in your
statement?---1 think there was reference to a number of meetings between — |
thought there had been reference in the statement to a number of meetings over
this time.

After 15 June?---Yes.

Can you just point them to me? | may have missed them. Are you talking about
paragraph 73?---Potentially. It's a little bit hard without it in front of me.

Sorry?---It's a little bit hard without it in front of me but yes, 73.
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I'm sorry. Do you have paragraph 73 in front of you?---Yes, | do now.

You don't say in paragraph 73 that you were having meetings because FRV had
concerns about the letter of 15 June, do you?---Well, we had a number of
meetings in relation to the offer but predominantly we needed to have more
information provided. But we also did express some of the concerns that we had.

Yes. Because you don't mention that you expressed concerns about the letter
when you made your statement in paragraph 73, do you?---Not specifically, no.

Well, not at all. There's no mention of the word, ‘concerns' in that paragraph, is
there?---There's no mention of the word, ‘concerns' but it's implied there that we'd
had a number of meetings with government over the matters that we had agreed in
principle that we didn't receive approval for from government.

I'm sorry, could you just repeat that please?---We discussed with them particularly
those matters that we had reached in-principle agreement through bargaining that
we didn't receive authority for from government in the letter.

Okay. And so is the implicit story in paragraph 73 that FRV was unhappy about
the terms which had been authorised on 15 June?---We were concerned with
them, yes.

Okay. And why were you concerned? What was the concern?---Well, the
concern was that both parties, the UFV and FRV had worked collaboratively
together over an extended period of time to develop and bargain and enterprise
agreement that would provide harmonisation for the workforce, support for the
workforce, and that all the parameters that we'd agreed through. And it felt like
when we got to the end of that, additional conditions were put on the table. And
we felt that it would impact the collaborative industrial environment that we
had. And these particular clauses that we talked about earlier had been agreed in
principle, some of them brand new and some of them rolled over.

And who attended these meetings with the government?---1 can only talk on some
of the meetings that | attended.

Yes?---So, | attended one meeting with myself, Deputy Secretary Schroeder, the
Minister's Chief-of-Staff and Kate Fitzgerald, Deputy Secretary of DJCS.
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And do you know who attended the meetings that you were not at?---The Fire
Rescue Commissioner — sorry, who also attended that - - -

PN631
Sorry, | can't hear you?---Sorry, the Fire Rescue Commissioner also attended by
phone that previous meeting and - - -

PN632
Was that Commissioner Freeman?---Yes. And there'd been other meetings
between Commissioner Freeman and the Minister, and Commissioner Freeman
and the Minister's Chief-of-Staff and the Deputy Secretary, Kate Fitzgerald.

PN633
Ms Schroeder wasn't at those other meetings?---Not that I'm aware of.

PN634
And there those meetings minuted?---No.

PN635
So, there's no record of what was said in those meetings?---The ones that | weren't
at, I don't know.

PN636
What about the ones you were at?---The meeting that | attended, we did send
ahead of the meeting, pre-read material and an outline of what we wanted to
discuss.

PN637
Is there any reason why that sort of material wasn't included in your
statement?---1t was removed.

PN638
Sorry?---It was removed.

PN639
By who?---Through the legal review process.

PN640
What does that mean?---Well, through it being reviewed by lawyers it was felt
that that needed to be removed.

PN641
Is that material that you could provide to us in the course of today?---Yes.

PN642
Could I ask for a direction, Deputy President, that the witness provide that
material to us as soon as possible today, please?
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DEPUTY PRESIDENT MILLHOUSE: I might confer with my colleagues on the
Full Bench about that.

PN644

MR BORENSTEIN: Certainly.

PN645
DEPUTY PRESIDENT MILLHOUSE: And we'll revert to you after the
lunch break, Mr Borenstein.

PN646
MR BORENSTEIN: Thank you. Now, in the course of the discussions about
your concerns, was one of the concerns the inclusion in any offer that was
communicated to the UFU of the ultimatum that's referred to in paragraph 67, as
being in the letter of 15 June, that is, that if the settlement is rejected that you
reserve the right to withdraw all the in-principle agreed terms? Was that part of
the concerns that were raised?---We felt there could have been a more
constructive and collaborative way to put that.

PN647
So the answer is yes, that was one of the concerns you raised?---Yes.

PN648
As a result of you raising your concerns, did the government agree that when you
sent your letter of 7 August that you did not need to include that
ultimatum?---They reviewed the final letter before it was sent, and they were
happy with that and they approved that version.

PN649
I just want to deal with one final matter in your first witness statement at
paragraph 11. It's the second page of the statement. It's D2154, thank you. Do
you see paragraph 11 on that page?---Yes.

PN650
Could I ask you to look at the last sentence in that paragraph?---Yes.

PN651
Two things: firstly, it is the case, is it not, that there are a number of persons who
are employed or engaged by FRV who were involved directly in the enterprise
bargaining from 2020 onwards and who are still in the employment or
engagement of FRV?---There are some, not all.

PN652
I'm sorry?---There are some, not all.

PN653
Yes, there are some though?---Some.
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One of them is Ms Schroeder?---1 don't recall Ms Schroeder being directly part of
the negotiations, in terms of the bargaining meetings.

PN655
When you say you don't recall, does that mean that she might have been but you
can't remember?---1 only really became involved probably from about August —
July/August 22.

PN656
So you're telling us that you really can't speak to what happened before
that?---Not in a great terms of detail in terms of who actually attended the
meetings.

PN657
Yes?---But | do have an oversight or understanding as to what happened during
the course of the bargaining.

PN658
You have a general impression of what happened?---Not impression;
understanding.

PN659
Based on what?---Based on speaking to some of the individuals who were
involved, and reading some of the material.

PN660
But you haven't told us in your statement at all of speaking to anybody. You say
in your statement at paragraph 9:

PN661
Unless otherwise stated | make this statement based on my own knowledge and
belief. Where | give evidence on any matters based on information provided to
me, | identify the source.
PN662
?---That's - - -
PN663
You haven't identified any other sources. What are we to make of that?---1 don't
know.
PN664

Well, who are the other people that informed you?---My team.

PN665
Who is on your team?---Well, it's the people and culture team at FRV, so - - -
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That still doesn't give me a single name?---So the workplace relations group, |
spoke to Peter Parkinson, Alex Sands, Caz Laughton, Nick Koletsis; I spoke to
members of ELT.

PN667
And all of those people are still contactable by FRV, are they not?---Not all of
them. Some of them have left.

PN668
When you say, 'they've left', they haven't left the earth; they're all on a phone or
something, aren't they?---That's correct.

PN669
So they're contactable, aren't they?---Yes.

PN670
I notice the time. That's all the questions I have for the moment, but | would ask
that the witness be retained until after lunch when we get your ruling on the
production of those documents.

PN671
DEPUTY PRESIDENT MILLHOUSE: All right.

<THE WITNESS WITHDREW [12.53 PM]

PNG672
MR BORENSTEIN: It may be that Ms Sweet might be particularly cooperative
and arrange for them to come before lunch so we save time.

PN673

DEPUTY PRESIDENT MILLHOUSE: Well, I was going to use this opportunity
to hear from Ms Sweet in relation to that question now.

PN674
MR BORENSTEIN: Yes, sure.

PN675
DEPUTY PRESIDENT MILLHOUSE: Thank you, Mr Borenstein. Ms Sweet?

PN676
MS SWEET: Deputy President, I'm going to need to seek some instructions
before | can address you on that.

PN677
DEPUTY PRESIDENT MILLHOUSE: All right. Well, on that basis, it seems
that now might be an appropriate time to take the luncheon adjournment, and we'll
return at 2 o'clock.

PN678

MR BORENSTEIN: Just before you leave — I'm sorry - - -
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DEPUTY PRESIDENT MILLHOUSE: That's all right.

MR BORENSTEIN: We're concerned about transcript coming sooner rather than
later, and it's suggested to me that if the Commission gives an indication to the
people who run the transcript for expedition at this time we might get lucky.

DEPUTY PRESIDENT MILLHOUSE: Is your request that a single-day
turnaround time of tomorrow is produced for the transcript of today's proceedings,
Mr Borenstein?

MR BORENSTEIN: That —well I think that's probably the best we could ask for.

DEPUTY PRESIDENT MILLHOUSE: Yes. The Commission's usual approach
is to take a more timely turnaround time for the production of transcript. If a party
Is seeking an expedited turnaround time, then it's a matter for the party to make
that transcript order and make that request. It will incur the fees associated with
paying for that expedited timeframe.

Whether and if we're in a position to secure transcript for today by the time that
we come back together again tomorrow is not something | can advise you on at
this stage. | can make some inquiries during lunch and revert to you on that.

MR BORENSTEIN: That would be entirely satisfactory. Thank you.

DEPUTY PRESIDENT MILLHOUSE: All right. Thank you very much. With
that said, we'll adjourn. We'll return at 2.

LUNCHEON ADJOURNMENT [12.55 PM]
RESUMED [2.06 PM]
<JOANNE CRABTREE, RECALLED [2.06 PM]

CROSS-EXAMINATION BY MR BORENSTEIN, CONTINUING [2.06 PM]

DEPUTY PRESIDENT MILLHOUSE: Thank you, everyone. | understand, from
my chambers, that we've received an email from your instructing solicitors,
Ms Sweet. Would you like to address us on that?

JOANNE CRABTREE XXN MR BORENSTEIN



MS SWEET: Yes, thank you. So, in answer to my learned friend Mr Borenstein's
call, we've provided this document. It's the one document; there are no
attachments to it. But it answers the call, in the sense that it contains, in that
document, the pre-reading and the items for discussion in the one email that were
the categories of call. We provide that, in the interests of transparency, and the
parties and the intervenor all have that. Itis, in my submission, of limited
relevance and utility to the questions that the Full Bench has to answer in this
case, but as said, we provide it by way of transparency.

PN689
DEPUTY PRESIDENT MILLHOUSE: Very well. Mr Borenstein, you have a
copy of that document before you?

PN690
MR BORENSTEIN: | have an electronic copy. Thank you.

PN691
DEPUTY PRESIDENT MILLHOUSE: Have you had an opportunity to consider
its contents?

PN692
MR BORENSTEIN: | have.

PN693
DEPUTY PRESIDENT MILLHOUSE: Would you like to put some
supplementary questions to the witness in relation to it?

PN694
MR BORENSTEIN: | would, if the commission would allow me.

PN695
DEPUTY PRESIDENT MILLHOUSE: Very well. Ms Crabtree, you remain
under your oath. Thank you.

PN696
MR BORENSTEIN: Ms Crabtree, do you have a copy of this email with
you?---No.

PN697
MS SWEET: Thank you, Deputy President.

PN698
MR BORENSTEIN: Have you had a chance to read that, Ms Crabtree?---Yes.

PN699
Have you seen this document before?---Yes.

PN700
When did you see it?---1 was copied into the email.
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PN701
Did you have anything to do with the drafting of this document?---Yes, | did.

PN702
What did you have to do with the drafting of it?---1 drafted some of the content.

PN703
And who else was involved, then?---1 drafted it, and then sent it through to the
commissioner.

PN704
So the document you drafted is not what we see here?---It's along the lines of - it's
not substantially different.

PN705
This document is dated 27 June 2023?---Correct.

PN706
It refers to there having been meetings with the government: you will see, in the
second-last paragraph, 'Representatives have discussed with the Department of
Justice and Community Services an alternative approach'?---That's correct.

PN707
Is that something that you wrote?---Yes.

PN708
And which FRV representatives are you referring to there?---So that's in reference
to a standing meeting between FRV's workplace relations team and the
Department of Justice and Community Services' workplace relations
representatives.

PN709
And that took place at some time between 15 June, when you got the authorisation
for the offer, and when you prepared this letter; is that right?---1t's - it's a standing
meeting, so they meet regularly, approximately - usually every week, every
Wednesday.

PN710
Okay, so the answer to my question is that there was a meeting between 15 June
and when this letter was drafted?---Most likely, yes.

PN711
Well, you say that there were meetings, where - - -?---Usually. They don't always
meet, if there's a cancellation, but they meet - it's scheduled for every
Wednesday. Unless there's something else that's happening, they meet.

PN712
But what | want to ask you is this. In the second-last paragraph, the first
sentence: is that not based on some actual fact that you know of,
about - - -?---Yes.
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- - - having had discussions?---That - that would have - if I've put it in there, it
would have happened.

Well, that's what I'm asking you about. So I'm asking you whether the discussions
which you've referred to in the first sentence of the second-last paragraph
happened between 15 June and when this document was prepared?---1 would have
to say yes.

Yes. And can you tell me the names of the people who were in those discussions
on behalf of FRV, please.

MS SWEET: Well, | just object to the question. It's unclear to me the relevance
of this line of cross-examination, and who exactly attended what meeting.

DEPUTY PRESIDENT MILLHOUSE: You might be able to assist us in relation
to that question, Mr Borenstein.

MR BORENSTEIN: I'm sorry; I didn't hear that question entirely.

DEPUTY PRESIDENT MILLHOUSE: The relevance of the parties who
attended the meeting.

MR BORENSTEIN: Well, there are representations being made through this
witness, as with all of her witness statements, about things that are attributed to
people who are at the FRV, which people are not being called to be

questioned. Now, there is an important issue in this case about the proper
characterisation of the 7 August offer. And we've heard evidence from this
witness, before lunch, about the way in which that offer appears to have come
about following the authorisation from the government, and the variation between
the 7 August offer and the original authorisation for an offer from the government
on 15 June.

Now, we are seeking to explore just what happened in that period that contributed
to the change in the terms of the offer that's to be put to UFU, and how and why
that happened, because that will be relevant, in our submission, to the commission
characterising the offer, and what it actually was intended to convey, by FRV.

JOANNE CRABTREE XXN MR BORENSTEIN
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discuss a different approach’, but she wasn't there. And so her evidence is second-
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we can ascertain, what was actually discussed, because that bears on the way in
which you are going to characterise the 7 August offer, particularly when the
parties are at odds as to what it means.

DEPUTY PRESIDENT BELL: When you said in there, 'what was intended to be
conveyed by FRV' - | might not have got that exactly right - is it the UFU's case
that subjective intention of the parties is going to be relevant to what's agreed as
far as these terms, or is it something we're going to be assessing

objectively? Because, if it's objective, then I'm not quite sure why any of this
material is relevant.

And | pause there. It's in their material - it's in their statement, and | accept why
you were cross-examining on it, but I would probably cast a question mark over,
at least, paragraphs 66, 67, and, 1 think, 73 of the first Crabtree statement there.

MR BORENSTEIN: The reason why - our position is, obviously - | shouldn't say
‘obviously'. Our position is that the determination of what has been an agreed
term for the purpose of the section is clearly something that you have to assess
objectively, but you make the objective assessment by looking at what happened.

And so, in this case, you've got first-hand evidence from Ms Campanaro about all
of the meetings, and what was said at all the meetings, and so on. FRV have
produced nobody from most of those meetings to contradict her, and she hasn't
given any ground in cross-examination about any of those things.

So that's one factual scenario that you would take into account, and say, 'Well,
that happened." And then there are all sorts of assertions made from the other
side, and you would look at those, and give them appropriate weight. And then
you will say, having all that material, from an objective point of view, what does
that all amount to?

One of the aspects of determining the agreed terms is the effect on what has
happened before of the letter of 7 August. And, again, you will have to read that
letter, but you read it in context. And so part of the context is the 15 June
authorisation. And you look at that, and you look at the 15 June authorisation,
and you say, 'Well, that said - that authorisation proposed that if the offer wasn't
accepted, then everything else is off the table’, right? And we've taken the witness
to that, and we've had her response to the fact that the offer didn't contain that
proviso.

JOANNE CRABTREE XXN MR BORENSTEIN

Now, | am assuming that our friends are going to maintain the position they have
until now, which is, they say, 'Well, the 7 August letter was a "take it or leave it"
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PN733
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package, and if you didn't take it, it's all off the table." And so it's important to
understand whether their characterisation accords with what actually happened,
and so, when you make your objective assessment or characterisation of the offer,
you are informed as to the facts that actually occurred, rather than just assertions
from the bar table.

DEPUTY PRESIDENT BELL: But when you say ‘what actually happened’, isn't
it what actually happened on facts mutually known to the parties?

MR BORENSTEIN: Well, the - that's - what you say, Deputy President, is
correct, but it seems that what is being put in relation to the 7 August offer is that
"This is what we intended' - FRV intended - and that that's how you should
characterise it. Now, we say, that's an incorrect approach; we agree with you
about that. But, insofar as they are proposing that, and insofar as - - -

DEPUTY PRESIDENT BELL: You want to test it.

MR BORENSTEIN: - - - in the unlikely event that that happens to find
acceptance by some of the members of the bench, we want to question what it
was, in fact, that they did intend. And if it transpires that the evidence shows that
they didn't intend what they now say at all, then that strengthens our argument for
the way in which you should objectively characterise the 7 August offer. That's
the reason that we put this.

I mean, there's a real problem - we will make a submission, ultimately, that there's
a real problem about the evidence that has been advanced through Ms Crabtree -
and | adverted to some of it before lunch - that it's based on things that she has -
I'm trying to think of a neutral term - derived from various sources, without
identification. And, although the commission is not bound by the rules of
evidence, there are various decisions of the commission which say that that sort of
evidence has to be approached with a degree of caution, because it deprives the
other party of an opportunity to test it. And some of the decisions talk about
natural justice, and so on, but we don't need to go there for the moment.

My point is really that there's a cloud over this evidence, because it's not first-
hand. We, for our part, have put on first-hand evidence. And so, when we asked
about this - and this came out in the context of questioning about the difference
between what they were authorised to offer and what they ultimately offered, and
why there was a difference, and how that came about - this document came

out. But, once again, the document is based on things that Ms Crabtree believes
she knows, but without saying how she knows, and without indicating, well, who
did all this. It's sort of like an imagined summary of events, which is really, in
terms of a piece of litigation, unsatisfactory evidence.

JOANNE CRABTREE XXN MR BORENSTEIN
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And all we're trying to do is to say, 'Well, okay. You say there were FRV
representatives; who were they?' And it may be that we would say at the end,
'Well, these are all people that could have explained this', and, ‘Where are

they? Why aren't they here?" These are important questions, in the context of the
case that our friends want to run. Their case is centred on the 7 August offer, and
we're trying to unpack what that offer really amounted to.

And, insofar as they want to say, 'Well, we intended it to mean this' - and you will
remember that | questioned Ms Crabtree about the statements that the
commissioner made back on 15 June, and she says, 'Well, insofar as we gave our
consent to that statement about things being settled, what we meant was X, Y,

Z. Now, they never said that, but what we meant’ - and she wants to rely on ‘what
we meant'. Well, all we're doing is saying, we want to know what was - if you
want to rely on what was meant by the 7 August letter, we're entitled to look into
that, and see what was meant. We're not conceding that that's the correct
approach, but we're confronting a case where that's being put, and so we've got to
at least explore that, to see whether there's credence to it, if that is an approach
that the commission finds attractive.

DEPUTY PRESIDENT MILLHOUSE: All right. Ms Sweet, is there anything
you would like to say in response to that?

MS SWEET: That's a lot of words for my learned friend to suggest that they want
to interrogate our internal processes, so that the commission might be better
informed about what the objective intent of the 7 August offer is. In respect of
what the commission has to find, was there any agreed terms, all my learned
friend is trying to do is outside the bounds of what will actually assist the
Commission.

DEPUTY PRESIDENT MILLHOUSE: Parties, thank you for your
submissions. We'll allow the question. Thank you, Mr Borenstein.

MR BORENSTEIN: Thank you. If the Commission pleases. Ms Crabtree, we're
back to where we were, the second-last paragraph, the first sentence. Reference to
FRV representatives who have had discussions with the department between 15
June and the date of this email. Can you tell us who they were please?---1 can say
that it would have been — that it was our workplace relations and ethical standards
director, Stacey Walker, and - - -

JOANNE CRABTREE XXN MR BORENSTEIN

So, just one individual?---Her team. And other team members that report to
Stacey. But | know for certain it was Stacey and members of her team. Who,



specifically in support of Stacey I can't tell you the names but I know that our
director was in attendance.

PN743
Right. And did Ms Walker report to you what had happened in these discussions
that she was having with the department?---Yes.

PN744
And did you make a note of those reports?---Not in writing but in discussions,
yes.

PN745
So, when someone tells you what's happening in the course of an important
bargaining round in FRV it's not the practice to make a note to keep a record of
developments. Is that the position?---1 wouldn't say that's the position across
everything. But in this instance it was a verbal update.

PN746
But why didn't you make a note? That's my question?---1 can't recall why I didn't.

PN747
Do you usually not make notes when people report back to you?---1 usually make
notes. It depends on the situation but on this occasion I didn't make notes.

PN748
But this was a pretty critical situation, wasn't it? Because you'd had an offer on 15
June which you didn't agree with. Isn't that the position?---We had an offer on 15
June that we had concerns with.

PN749
Yes. Well, when you say concerns, you didn't agree with it. Otherwise you
would have put it out in the same terms, wouldn't you?---There were elements that
we had concerns with.

PN750
Yes, you keep saying that. But doesn't that mean you didn't agree with putting out
an offer in those terms?---As it was put to us, no, we didn't.

PN751
Correct. And that was a pretty significant thing for FRV to be at odds with the
department, wasn't it?---1t was.

PN752
Yes. And so isn't that precisely the sort of thing where you would want to keep a
record of FRV representatives' discussions with the department over this
important issue? Is that not right?---1 was satisfied with the verbal update that I'd
received.

e JOANNE CRABTREE XXN MR BORENSTEIN
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What was the verbal updated?---Well, the verbal updated highlighted that there
were a number of clauses and gave us an alternative to removing those clauses
from the proposed agreement.

PN754
It gave the government an alternative to consider?---Yes.

PN755
Who developed that alternative for the government?---We went through and
identified the clauses and came up with the alternative that rather than to remove
the entire clauses, that we potentially look at or seek approval to remove the
arbitrary element of the clauses.

PN756
And when you say ‘we', who do you mean?---FRV.

PN757
Well, FRV is an amorphous entity. Who's 'we'? Which people?---So it would
have been in discussions with myself, the Commissioner, Deputy Secretary
Schroeder and Stacey.

PN758
And Stacey. Stacey's in the commission, isn't she?---Yes, she is.

PN759
Yes. And so is Ms Schroeder?---That's correct.

PN760
Right. Do you know whether they kept any records of those
discussions?---Possibly.

PN761
Now following this letter on 27 June were there further discussions between
people from FRV and the department?---We met the following day.

PN762
Again, can | ask you who ‘we' is?---It was myself, Deputy Secretary Schroeder,
the Commissioner, the Fire Rescue Commissioner was on the phone, Ken
McPherson, the Chief-of-Staff for the Minister, and Kate Fitzgerald, Deputy
Secretary.

PN763

Okay. And where did you meet?---In DJCS offices.

PN764
Did any of your team take any notes of that meeting?---1 took some notes.

PN765
Where are those notes?---1'd say on my One Note.

e JOANNE CRABTREE XXN MR BORENSTEIN



PN766
Where is that?---On my computer.

PN767
You mean on your desk computer?---Yes, on my laptop.

PN768
On your laptop. Okay. Was that meeting followed by any communication
between FRV and the government to confirm or put on paper the matters that had
been discussed in that meeting?---There was a period of time, I'd say it'd be a
week or so, and then the government came back in writing with regards to the
matters that we had raised.

PN769
Yes. But what I'm getting at is before that when you'd met on the day after this
document, this email. Following that meeting did one of your people who went to
the meeting send the government an email, a letter or a message saying here's
what we put to you in the meeting today, we look forward to your answer, or
something like that?---No, because this was the basis of what the conversation
was ahead of the meeting. | don't — I never sent anything afterwards and | don't
think anybody else did. | never saw anything.

PN770
All right. So, after your meeting on the following day you say you received
further communication from the government?---1 think some time past, | can't
recall exactly - - -

PN771
I'm not asking for an exact date but some time after this meeting, some days after
- - -?---There was a response. There was a response.

PN772
Yes. And was that a response in writing?---From memory, yes.

PN773
Yes. Do you have that response?---1 can't be a hundred per cent certain if it came
to me or if it went directly to somebody else but | was made aware of it.

PN774
Who else would it have gone to?---Potentially it would have gone directly to the
Commissioner.

PN775
The Commissioner is in Melbourne, isn't he?---1 assume so.

PN776
Yes, all right. And what was the gist of the response that was received, do you
know? Or did you not see it?---Yes. No, I recall the outcome of what it was, so
the outcome - - -
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PN777
Sorry, do you recall the outcome from seeing the document that they sent you?---1
remember the conversation and the outcome. 1 can't specifically recall if | read it
or if | spoke to somebody about it.

PN778
And if we want to see clearly what the government's response was following this
meeting we really need to see what they sent you, don't we?---Well, 1 think the
response is the 7 August offer.

PN779
No, because that didn't come from the government?---But it contains what the
outcome of that discussion was.

PN780
Well, you say you think it is but you can't tell us whether you've seen the actual
document that the government sent?---So it wasn't part of my original submissions
or statements so | haven't come fully prepared to be able to talk through that.

PN781
I'm not being critical about that. I'm just saying that the best evidence of what the
government's response was following the discussion you've told us about is the
document which the government sent to you before the 7 August offer. That's
correct, isn't it?---The government came back to FRV in writing.

PN782
Yes?---1 cannot recall if | received a copy of it or | went directly to somebody
else.

PN783
And | accept that. But what I'm saying is you agree with me that that document
will be the clear answer to my question?---Yes.

PN784
It will show it. Right, okay. Ms Crabtree, or perhaps | should direct this through
the Bench. We would ask the Bench to direct our friend to provide the
Commission and us with this last document we've been talking about which is the
communication from the department to FRV regarding the 7 August offer. And
subject to that we don't have any further cross-examination.

PN785
DEPUTY PRESIDENT MILLHOUSE: Thank you. Ms Sweet?

PN786
MS SWEET: I'll need to get some instructions on it, Deputy President but we'll
make some inquiries.

PN787
DEPUTY PRESIDENT MILLHOUSE: Is it appropriate for us to stand the matter
down while you do that?
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PN788
MS SWEET: | expect that will be appropriate.

PN789
DEPUTY PRESIDENT MILLHOUSE: All right, we'll adjourn. How long do
you think you might need, Ms Sweet?

PN790
MS SWEET: I'd ask in the first instance for 15 minutes.

PN791
DEPUTY PRESIDENT MILLHOUSE: Very well, thank you. We'll adjourn for

15 minutes.

<THE WITNESS WITHDREW [2.32 PM]
SHORT ADJOURNMENT [2.32 PM]
RESUMED [2.48 PM]
<JOANNE CRABTREE, RECALLED [2.48 PM]

CROSS-EXAMINATION BY MR BORENSTEIN, CONTINUING [2.48 PM]

PN792
DEPUTY PRESIDENT MILLHOUSE: Thanks, Ms Sweet.

PN793
MS SWEET: Yes, Deputy President. In response to my learned friend's call, we
have produced the response document, which is an email dated 5 July 2023 from
Kate Fitzgerald to Gavin Freeman, and copied to, amongst other people,
Ms Crabtree. We've provided that to all the parties, the intervenor, as well as the
Full Bench.

PN794
DEPUTY PRESIDENT MILLHOUSE: Thank you, Ms Sweet. Mr Borenstein.

PN795

MR BORENSTEIN: Thank you. We have an electronic copy of that. Before |
go to that, I should tender the document that we were asking about before the
adjournment.

PN796
DEPUTY PRESIDENT MILLHOUSE: Yes, the 27 June email from
Commissioner Freeman?

PN797
MR BORENSTEIN: That's the one.

ok JOANNE CRABTREE XXN MR BORENSTEIN

PN798



DEPUTY PRESIDENT MILLHOUSE: We'll mark that email as exhibit 13.

EXHIBIT #13 EMAIL FROM COMMISSIONER FREEMAN DATED
27/06

PN799
MR BORENSTEIN: Thank you. Now, Ms Crabtree, do you have a copy of this
latest document?---No.

PN800
Hopefully, this time Ms Sweet will have a copy for you.

PN801
DEPUTY PRESIDENT MILLHOUSE: Yes, my associate will hand a copy to
you now. Thank you.

PN802
MS SWEET: No notice, Mr Borenstein.

PN803
MR BORENSTEIN: Do you see, Ms Crabtree, that you seem to be copied into
this email?---Yes.

PN804
This email is dated 5 July 2023?---Correct.

PN805
Do you remember this email?---Upon seeing it, | remember, yes.

PN806
Excuse me. When you saw this email, did you take this to be an acceptance of the
proposals that you had put to the department by way of modifying the offer that
you should put to the union?---Not all of them.

PN807
Not all of them. Can you remember which ones it didn't take up?---Well, our
preference - FRV's preference - was that we would recognise the work that had
been done by the parties through bargaining, and to leave the clauses for those
allowing extra claims in their original form of what we had bargained, and to also
make no changes to the firefighters' registration scheme. From memory - - -

PN808
That's fine. Thank you?--- - - - they were the key ones.

PN809
Sorry; I didn't know that you had finished. Thank you. Now, this email is dated
5 July. Did the FRV go back to the government again, after this, to press for
further changes?---1'm just trying to think, so I give you the most - I'm really
trying to think, from a sequencing perspective. | think there was some more
conversations, but | wasn't part of them.
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PN810
Do you have any idea who was?---The commissioner - the commissioner was part
of them.

PN811
He alone?---It's my understanding.

PN812
Okay. And were you copied into any further communications between him and
the department, or the other way around?---Between that and 7 July?

PN813
7 August?---7 August; sorry. Possibly. Possibly. | can't remember anything
specifically, though.

PN814
See, what I'm curious about, Ms Crabtree, is that it's a month between this
document and when you made the offer. And I'm curious as to why it has taken
that time for the offer to be made. Can you help us with that?---So there was a lot
of - we needed to understand, and very clearly get more information from
Government, and to understand what the offer meant, particularly around the extra
claim clauses. And so we were putting that together. But there were further
meetings, backwards and forwards. We were - we were concerned with what this
offer would do.

PN815
And were you involved in those efforts?---Directly?

PN816
Directly?---Like, with - - -

PN817
Were you involved in sitting down and talking to people about how you clarify
what the government was putting about the no extra claims and so on?---Not
directly, no.

PN818
Who was it that was directly involved?---So my team were directly involved in
putting together the words around these clauses.

PN819
And can you just remind us again who was in your team at that time.

PN820
So it - the team would have been the workplace relations and ethical standards
team, which is led by our director, Stacey Walker.

ok JOANNE CRABTREE XXN MR BORENSTEIN
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workplace relations team and relevant people in DJCS, they were working
through these particular clauses, putting proposals to each other, which would
then come back to a leadership group, and settled on them.

And were you part of the leadership group?---Yes.

Okay. Can we assume that the report back to the leadership group was in
writing?---There were - like, what was in writing was the outcome of what the
amended clauses would look like.

Yes?---Yes. Because we needed to approve it, like, and look at it.

Yes. That's what | assumed?---Yes.

So, at some point, after this email, there are further documents, which chart the
progress of the discussions between your people and the department; is that
right?---Yes.

Okay. And do you have a recollection of how many times the leadership team
had to convene in order to approve the progressive changes?---So we met
regularly, through that period of time. | can't give you an exact number, but what
it was is an exchange between our teams, until everyone was comfortable with the
words.

All right. Just excuse me a moment. Could | tender this document, please, if the
commission pleases.

DEPUTY PRESIDENT MILLHOUSE: Yes. | will mark the email from Kate
Fitzgerald, dated 5 July 2023, as exhibit 14.

EXHIBIT #14 EMAIL FROM KATE FITZGERALD DATED
05/07/2023

MR BORENSTEIN: The discussions that took place between the date of this
email, 5 July, and when you made the offer, focused on non-monetary terms and
conditions that had previously been taken to be agreed in principle; is that
right?---Yes.

JOANNE CRABTREE XXN MR BORENSTEIN



And the report back documents that we spoke about a couple of minutes
ago: they're documents which you have available in your office?---They would be
in emails.

PN832
Sorry?---They would be in emails.

PN833
So you would have access to them?---Yes.

PN834
Okay. If the commission pleases, | don't seek to cross-examine this witness any
further, but I do seek a direction that, overnight, these report back documents that
Ms Crabtree has been talking about should be provided. I don't want to delay the
case waiting for them, but we should have them for the purpose of submissions.

PN835
DEPUTY PRESIDENT MILLHOUSE: Thank you, Mr Borenstein. Ms Sweet,
would you like to commence your re-examination, or would you like to address
the request that has been made in relation to the report back materials?

PN836
MS SWEET: | would like to do the latter first, please, Deputy President.

PN837
DEPUTY PRESIDENT MILLHOUSE: Thank you. Please proceed.

PN838
MS SWEET: Yes, thank you. My learned friend has been cross-examining the
witness now about, really, things that come out of paragraph 73 of her witness
statement from 5 September, where she makes plain, on the wording, that
throughout June and July 2023 - - -

PN839
MR BORENSTEIN: I'm sorry to interrupt my friend. This issue came up earlier,
and I'm wondering whether Ms Crabtree should be out of the commission
while - - -

PN840
DEPUTY PRESIDENT BELL.: Just did occur to me, yes.

PN841

DEPUTY PRESIDENT MILLHOUSE: Yes.

PN842

DEPUTY PRESIDENT BELL.: | think that would probably be correct.
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DEPUTY PRESIDENT MILLHOUSE: I concur. Ms Crabtree, would you mind,
please, exiting the witness box, and taking yourself into the conference room next
door until you're recalled. Thank you.

<THE WITNESS WITHDREW [3.00 PM]

DEPUTY PRESIDENT MILLHOUSE: Thanks, Ms Sweet.

MS SWEET: Yes, thank you. The cross-examination has arisen from paragraph
73 of Ms Crabtree's statement, which is on volume D, page 2166. Ms Crabtree
says there that throughout June and July, FRV had a number of discussions with
representatives of the Victorian Government in relation to the terms of a further
offer to be made to the UFU.

Since 5 September, when the union has had - since the union has had this
document, there has been no application made for discovery, and it is
unsatisfactory, in my submission, for FRV now to be put through this piecemeal
call for documents while the union figures out its case theory on the run. It's
unfair to Ms Crabtree to be continually paused in her cross-examination.

In my submission, it's really an echo of what I said before: the 7 August letter
speaks for itself. It is that document that is relevant to understanding - to the
commission making a determination as to whether or not there were agreed
terms. These internal machinations are not relevant, and it is unsatisfactory and
too late for the UFU to seek to engage in this piecemeal discovery process at this
time.

DEPUTY PRESIDENT MILLHOUSE: Do we take it from your submissions,
Ms Sweet, that you object to making the inquiries as to the particular report back
documents that are sought, and producing those in a voluntary manner, in the way
that your client has in relation to exhibits 13 and 14 this afternoon?

MS SWEET: | would have to take instructions on whether the objection is to the
production, or whether it goes further, and simply to - or whether it's different,
and it is simply to whether or not those records should form part of the court's
record and be available to be cross-examined - for this witness to be cross-
examined on.

DEPUTY PRESIDENT MILLHOUSE: Can we proceed, then, on the basis that
we take the submissions that you've made now on notice. Upon the conclusion of
the proceedings today, you might confer with your client about that question - - -

JOANNE CRABTREE XXN MR BORENSTEIN



MS SWEET: Yes.

PN852
DEPUTY PRESIDENT MILLHOUSE: - - - and you might be in a position to
advise my chambers, at your earliest opportunity before we reconvene tomorrow
morning, and we can deal with the issue further at that stage.

PN853

MS SWEET: Yes, thank you, Deputy President.

PN854

DEPUTY PRESIDENT MILLHOUSE: Thank you.

PN855

MS SWEET: | will make the inquiries.

PN856
DEPUTY PRESIDENT BELL: Can I perhaps add one observation to that. As
I've understood from what Mr Borenstein was saying earlier, these matters weren't
just confined to paragraph 73, but arose out of paragraph 71 of Ms Crabtree's first
statement, where — I'm putting some violence to the words I'm about to put into
Mr Borenstein's mouth, but where Mr Borenstein says she puts a gloss on what
Commissioner Wilson's statement said. But | did ask Mr Borenstein this, why is
this material relevant or indeed 66, 67 of your 71, 73, perhaps of your client's
statement. But if they're pressed, as Mr Borenstein, | think, apprehended that they
were, then that was the basis why he was pressing with his cross-examination.

PN857
MS SWEET: Yes, thank you, Deputy President. That's not what I took from
what Mr Borenstein said, but I could be mistaken.

PN858

DEPUTY PRESIDENT BELL: All right.

PN859
MS SWEET: | don't think the witness is saying there's a gloss. She's explaining
what had been said to Commissioner Wilson, and therefore what could be taken
from the word ‘resolved' used in that statement. But |l - - -

PN860
DEPUTY PRESIDENT BELL: I think his words were, this is not what FRV
necessarily meant, or something, perhaps, more along those lines.

PN861

MS SWEET: Yes, thank you. I'll take that on board and we'll make the inquiries.

PN862

DEPUTY PRESIDENT BELL: Yes, thank you.
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DEPUTY PRESIDENT MILLHOUSE: All right. Thank you. We'll recall
Ms Crabtree. Thank you.

<JOANNE CRABTREE, RECALLED [3.05 PM]

RE-EXAMINATION BY MS SWEET [3.05 PM]

DEPUTY PRESIDENT MILLHOUSE: Thanks, Ms Sweet.

MS SWEET: Yes, thank you. (Indistinct) re-examination,

Deputy President. Towards the commencement of your cross-examination,

Ms Crabtree, you were asked a question to the effect that had FRV been given
instructions by government to withdraw certain clauses, do you remember being
asked that question?---1 remember something. Yes, sorry. | was very

nervous. Yes.

No, no, don't apologise. There was a question that arose from Mr Borenstein,
asking you about the fact that during the course of the negotiations, FRV had been
reporting back to government about progress?---Yes, yes, yes.

And he suggested to you that you had not — that the government had not asked
you at any point to withdraw any particular clause and you said, 'not
withdraw'?---Yes.

Is there another word that you - - -

MR BORENSTEIN: Well, you should just ask her what they did.

MS SWEET: What did they do?---Now, it's been a journey. So when | was
making reference to not withdraw, | was actually referring to these clauses where
we were able to modify them to keep them in the agreement. That's what | was
talking about.

Thank you. That's all the re-examination, Deputy President.

DEPUTY PRESIDENT MILLHOUSE: Thank you. Thank you for your
evidence, Ms Crabtree. You are now excused from your oath and you can resume
your seat. Thank you very much. Ms Sweet, does that conclude FRV's
evidentiary case?

MS SWEET: Yes, it does. Thank you.
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JOANNE CRABTREE RXN MS SWEET

DEPUTY PRESIDENT MILLHOUSE: Thank you very much. Mr Borenstein.

MR BORENSTEIN: Deputy President, I note the time and we're waiting on those
documents. I'm wondering whether the Commission would be amenable to
adjourning now and starting early tomorrow morning?

DEPUTY PRESIDENT MILLHOUSE: Yes. | wanted to discuss with you the
progress that we've made in relation to transcript.

MR BORENSTEIN: Thank you.

DEPUTY PRESIDENT MILLHOUSE: Because | thought that that might inform
your desirability to commence your closing submissions this afternoon.

MR BORENSTEIN: Yes.

DEPUTY PRESIDENT MILLHOUSE: Consistent with the need for the
Commission to deal with these matters as quickly as possible, the Full Bench has
taken the approach of placing an urgent order for transcript. That order has gone
in on a progressive basis and it would be our hope that there would be some
capacity for us to receive at least transcript in part. But | am informed that Epiq
has indicated to the Commission some incapacity in relation to its availability to
do so.

So whilst the order has been made at the Commission's expense, I'm not confident
that we'll receive a copy of any progressive transcript from today before we
resume tomorrow morning.

MR BORENSTEIN: That might still be useful.

DEPUTY PRESIDENT MILLHOUSE: Yes. Now, with respect to adjourning
this afternoon and regrouping tomorrow morning, I'd be interested in the views of
other parties at the Bar table in relation to that course.

MR BORENSTEIN: Can I just explain before our friends say anything. It's clear
we're not going to — | probably won't finish my submissions this afternoon. I'd
probably only be about half way, perhaps, not even that. But we would be
suggesting that perhaps we could reconvene at 9 am tomorrow, to give us the
optimum time available to go through everybody's submissions.
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DEPUTY PRESIDENT MILLHOUSE: All right. Thank you. Ms Sweet, do you
have a view? We are listed for tomorrow as well.

MS SWEET: Yes. We would have a preference for commencing at 10, rather
than nine as was originally scheduled. Though I should say, it would be
consistent with what the Commission mentioned this morning, with respect to the
union not being prejudiced by the presence of an intervener. It will be

Mr O'Grady who will bear the brunt of the submissions. So perhaps the
intervener's view might be more weight for the Commission. But | express a
preference for 10 am.

DEPUTY PRESIDENT MILLHOUSE: Thank you. Mr O'Grady.

MR O'GRADY: Yes, thank you, Deputy President. Well, Mr Borenstein's
indicated that he will be less than two hours in his final submissions.

MR BORENSTEIN: No, I didn't.

MR O'GRADY: Well, he indicated that he'd be half way through, and if one runs
that forward to 4 o'clock, he's going to be less than two hours. On that basis we
don't see there's any reason to start at nine. If we start at 10, we should be well
and truly finished in the course of tomorrow. Unless Mr Borenstein is widely out
with his estimate.

DEPUTY PRESIDENT MILLHOUSE: All right. I'm not sure that you did hold
yourself to two hours, Mr Borenstein.

MR BORENSTEIN: 1 definitely did not. Mr O'Grady shouldn't verbal me.

DEPUTY PRESIDENT MILLHOUSE: But having regard to the position that's
expressed, is there any reason why we cannot resume at 10 o'clock as per the
listing?

MR BORENSTEIN: Well, | was going to suggest that in the way of the
Commission, perhaps we should compromise and start at 9.30. I'm just concerned
that we do get through it. |1 mean, counsel's estimates are always questionable and
not reliable, even Mr O'Grady's. And we don't want to get caught short. And so
that's why we suggested an earlier start. But we're in the hands of the
Commission.
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DEPUTY PRESIDENT MILLHOUSE: WEell, look, I think that it would be
preferable that we retain our 10 am listing time. If it becomes apparent, at the
time that we would typically take lunch, that your submissions haven't concluded,
then perhaps a more appropriate course might be to truncate the lunch
adjournment so that we're able to conclude all of the closing submissions
tomorrow. But on that basis, we're otherwise content to adjourn the proceedings
this afternoon and resume at 10 am tomorrow for closing submissions.

MR BORENSTEIN: Thank you, Deputy President.

DEPUTY PRESIDENT MILLHOUSE: Is there anything else that anyone would
like to raise before we adjourn? Thank you very much for the evidence and the
submissions given thus far. We'll adjourn on that basis. Good afternoon.

<THE WITNESS WITHDREW [3.12 PM]

ADJOURNED UNTIL TUESDAY, 19 DECEMBER 2023 [3.12 PM]

JOANNE CRABTREE RXN MS SWEET
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